\^  ^    .   T     S^^/  9.    .  3 


H^  ^    /o3,  -Go^ 


S.  Hrg.  103-608 


PROPOSED  AMENDMENTS  TO  THE 
FEDERAL  RULES  OF  CIVIL  PROCEDURE 


HEARING 

BEFORE  THE 

SUBCO]\miTTEE  ON 
COURTS  AND  ADMINISTRATIVE  PRACTICE 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  SENATE 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 

ON 

EXAMINING  PROPOSED  AMENDMENTS  TO  STREAMLINE  THE  CIVIL  LITI- 
GATION PROCESS,  TO  THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE 
SUBMITTED  TO  CONGRESS  BY  THE  SUPREME  COURT  OF  THE  UNITED 
STATES  ON  APRIL  22,  1993,  AND  ON  THE  IMPLEMENTATION  OF  THE 
CIVIL  JUSTICE  REFORM  ACT  OF  1990 


JULY  28,  1993 


Serial  No, 


^^ 

cr^ 

Q 

BRA 

PARTI 

LU 

CO 
C3 

the 

Jfrtlucia 

C3 
CSJ 

LU 

rv5 

cot 

O 

LLI 

ID  " 

a: 

STO 

RNMEI 

O'^ 

CD  -^ 

iii 

81-159  CC 


U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1994 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents.  Congressional  Sales  Office,  Washington,  DC  20402 
ISBN   0-16-044755-0 


/: 


S.  Hrg.  103-608 


PROPOSED  AMENDMENTS  TO  THE 
FEDERAL  RULES  OF  CIVIL  PROCEDURE 


HEARING 

BEFORE  THE 

SUBCOMMITTEE  ON 
COURTS  AND  ADMINISTRATIVE  PRACTICE 

OF  THE 

COMMITTEE  ON  THE  JUDICIAEY 
UNITED  STATES  SENATE 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 

ON 

EXAMINING  PROPOSED  AMENDMENTS  TO  STREAMLINE  THE  CIVIL  LITI- 
GATION PROCESS,  TO  THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE 
SUBMITTED  TO  CONGRESS  BY  THE  SUPREME  COURT  OF  THE  UNITED 
STATES  ON  APRIL  22,  1993,  AND  ON  THE  IMPLEMENTATION  OF  THE 
CIVIL  JUSTICE  REFORM  ACT  OF  1990 


JULY  28,  1993 


Serial 


>^^ 

□c  ^ 

Q 

BRA 

PARTI 

III 

CO 

Jgmcia 

C3 

— 1  ^ 

LU 

C^i 

ODi 

O 

LU 

<: 

a: 

0| 

O;^ 

CD  9^ 

u 

iii> 


81-159  CC 


U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1994 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents.  Congressional  Sales  Office,  Washington,  DC  20402 
TSRN   0-16-044755-0 


{ 


COMMITTEE  ON  THE  JUDICIARY 


JOSEPH  R.  BIDEN,  Jr.,  Delaware,  Chairman 


EDWARD  M.  KENNEDY,  Massachusetts 
HOWARD  M.  METZENBAUM,  Ohio 
DENNIS  DeCONCINI,  Arizona 
PATRICK  J.  LEAHY.  Vermont 
HOWELL  HEFLIN,  Alabama 
PAUL  SIMON,  Illinois 
HERBERT  KOHL,  Wisconsin 
DIANNE  FEINSTEIN,  California 


ORRIN  G.  HATCH,  Utah 
STROM  THURMOND,  South  CaroUna 
ALAN  K.  SIMPSON,  Wyoming 
CfLVRLES  E.  GRASSLEY,  Iowa 
ARLEN  SPECTER,  Pennsylvania 
HANK  BROWN,  Colorado 
WILLIAM  S.  COHEN,  Maine 
LARRY  PRESSLER,  South  Dakota 


CAROL  MOSELEY-BRAUN,  IlUnois 

Cynthia  C.  Hogan,  Chief  Counsel 

Catherine  M.  Russell,  Staff  Director 

Sharon  Prost,  Minority  Chief  Counsel 

Mark  R.  Disler,  Minority  Staff  Director 


Subcommittee  on  Courts  and  Administrative  Practice 

HOWELL  HEFLIN,  Alabama,  Chairman 
HOWARD  M.  METZENBAUM,  Ohio  CHARLES  E.  GRASSLEY,  Iowa 

HERBERT  KOHL,  Wisconsin  STROM  THURMOND,  South  Carolina 

CAROL  MOSELEY-BRAUN,  IlUnois  WILLIAM  S.  COHEN,  Maine 

Winston  Lett,  Chief  Counsel 
Melissa  B.  Patack,  Minority  Chief  Counsel 


CONTENTS 


STATEMENTS  OF  COMMITTEE  MEMBERS 

Page 

Biden,  Hon.  Joseph  R.,  Jr.,  a  U.S.  Senator  from  the  State  of  Delaware 144 

Heflin,  Hon.  Howell,  a  U.S.  Senator  from  the  State  of  Alabama  1 

Thurmond,  Hon.  Strom,  a  U.S.  Senator  from  the  State  of  South  Carolina  2 

Grassley,  Hon.  Charles  E.,  a  U.S.  Senator  from  the  State  of  Iowa  39 

CHRONOLOGICAL  LIST  OF  WITNESSES 

Panel  consisting  of  the  Honorable  Sam  C.  Pointer,  Jr.,  Chief  Judge,  U.S. 
District  Court  for  the  Northern  District  of  Alabama,  on  behalf  of  the  U.S. 
Judicial  Conference;  the  Honorable  William  W.  Schwarzer,  Director,  Fed- 
eral Judicial  Center;  and  Frank  W.  Hunger,  Assistant  Attorney  General, 
Civil  Division,  U.S.  Department  of  Justice  3 

Panel  consisting  of  J.  Michael  McWilliams,  president,  American  Bar  Associa- 
tion; Cornish  F.  Hitchcock,  Public  Citizen  Litigation  Group;  Alfred  W. 
Cortese,  Jr.,  on  behalf  of  Business  Roundtable  Lawyers'  Committee;  and 
James  F.  Fitzpatrick,  on  behalf  of  the  American  Institute  of  Certified  Public 
Accountants  52 

Panel  consisting  of  Judyth  W.  Pendell,  Aetna  Life  and  Casualty  Company, 
on  behalf  of  the  American  Insurance  Association;  Gary  M.  Cramer,  on 
behalf  of  the  National  Court  Reporters  Association;  and  John  P.  Frank, 
on  behalf  of  the  Bench-Bar  Committee  to  revise  Civil  Procedure  Rule  11   123 

ALPHABETICAL  LIST  AND  MATERIAL  SUBMITTED 

Cortese,  Alfred  W.,  Jr.: 

Testimony  63 

Prepared  statement  65 

Appendixes  A-E  75 

Report  to  the  Board  of  Governors  82 

Report  of  June  1993  83 

Crsuner,  Gary  M.: 

Testimony 129 

Prepared  statement  130 

Frank,  John  P.: 

Testimony 133 

Prepared  statement  *. 135 

List  of  Bench-Bar  Committee  members 142 

Fitzpatrick,  James  F.: 

Testimony 84 

Prepared  statement  86 

Exhibits  1-5  96 

Hitchcock,  Cornish  F.: 

Testimony 57 

Prepared  statement  58 

Hunger,  Frank  W.: 

Testimony  28 

Prepared  statement  31 

Letter  to  Senator  Howell  Heflin,  July  19,  1993  30 

McWilliams,  J.  Michael: 

Testimony 52 

Prepared  statement  54 

Pendell,  Judyth  W.: 

Testimony 123 

(HI) 


IV 

Page 

Pendell,  Judyth  W. — Continued 

Prepared  statement  125 

Appendix  A,  "Federal  Judicial  Center  Final  Report  on  Rule  11  to  the 
Advisory  Committee  on  Civil  Rules  of  the  Judicial  Conference  of  the 
United  States,  May  1991"  128 

Pointer,  Sam  C,  Jr.: 

Testimony  3 

Prepared  statement  with  summary  5 

Resiune  18 

Schwarzer,  William  W.: 

Testimony 20 

Prepared  statement  with  stmimary  21 

APPENDIX 

Additional  Information  for  the  Record 

Prepared  statements  of: 

William  K.  Slate  II,  on  behalf  of  the  Justice  Research  Institute  149 

Messrs.  Archibald,  Fox,  Hangley,  ICieve,  and  Weiner  152 

Article,  "Discovery  Reform,"  by  Loren  Kieve  157 

Prepared  statement  of: 

Thomas  Hanna  on  behalf  of  the  American  Automobile  Manufacturers 

Association 160 

Herbert  E.  Hoffman  on  behalf  of  the  National  Association  of  Professional 

Process  Servers  162 

Comments  of  Theodore  R.  Tetzlaff  on  behalf  of  the  section  of  litigation, 

American  Bar  Association  163 

Amendments  to  the  Federal  Rules  of  Civil  Procedure,  Apr.  22,  1993 165 

Letters  to  Senator  Biden  and  Senator  Heflin  from: 

Rex  M.  Blair  &  Associates,  court  reporting  brokers,  May  5,  1993  170 

Paul  D.  Carrington,  Chadwick  Professor  of  Law,  Duke  University  School 

of  Law,  May  7,  1993  170 

Geoffrey  P.  IVfiller,  Kirkland  &  Ellis  Professor  of  Law,  May  18,  1993  172 

Rex  M.  Blair  &  Associates,  court  reporting  brokers,  June  22,  1993  172 

George  A.  Reimer,  associate  executive  director  and  general  counsel,  Or- 
egon State  Bar,  June  29,  1993  173 

Enclosure,   "Oregon  State  Bar  Resolution  Opposing  the  Proposed 

Changes  to  Federal  Rules  of  Civil  Procedure  11  and  26" 173 

Jerry  J.  Jasinowski,  president,  National  Association  of  Manufacturers, 

July  27,  1993  174 

Lawrence  B.  Smith,  attorney  at  law,  July  28,  1993  175 

Alton  D.  Cobb,  Jr.,  National  Black  Court  Reporters  Association,  Aug. 

11,  1992 177 

Resolution  of  the  Alabama  Court  Reporters  Association  178 

Rex  M.  Blair  &  Associates,  court  reporting  brokers,  July  25,  1993  178 

Responses  to  questions  submitted  by  Senator  Grassley: 

J.  Michael  McWiUiams,  president,  American  Bar  Association  180 

Report  to  the  House  of  Delegates,  recommendation 181 

Cornish  F.  Hitchcock,  Public  Citizen  Litigation  Group  187 

Alfred  W.  Cortese,  Jr.,  Business  Roundtable  Lawyers'  Committee 187 

James  F.  Fitzpatrick,  The  American  Institute  of  Certified  Public  Account- 
ants        190 


PROPOSED  AMENDMENTS  TO  THE  FEDERAL 
RULES  OF  CIVIL  PROCEDURE 


WEDNESDAY,  JULY  28,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Courts  and  Administrative  Practice, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:30  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Howell  Heflin,  chair- 
man of  the  subcommittee,  presiding. 

Also  present:  Senators  Grassley,  Hatch  [ex  officio],  and  Brown 
[ex  officio]. 

OPENING  STATEMENT  OF  HON.  HOWELL  HEFLIN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ALABAMA 

Senator  Heflin.  The  hearing  will  come  to  order.  I  would  like  to 
welcome  those  in  attendance  at  this  hearing  today  relative  to  the 
proposed  changes  to  the  Federal  Rules  of  Civil  Procedure  which 
were  transmitted  to  Congress  by  the  Chief  Justice  of  the  United 
States  on  April  22,  1993. 

I  would  particularly  like  to  thank  the  witnesses  who  have  agreed 
to  testify  today  to  assist  this  subcommittee  in  its  oversight  function 
in  better  understanding  the  issues  relative  to  some  of  the  more  con- 
troversial aspects  of  these  rule  changes  which  relate  to  rule  11, 
rule  26,  rule  30,  31  and  33. 

The  amendments  were  transmitted  to  the  Congress  pursuant  to 
the  provisions  of  28  U.S.C.  Section  2072,  which  is  known  as  the 
Rules  Enabling  Act.  Justice  White  issued  a  separate  statement  ex- 
pressing his  concerns  over  the  Supreme  Court's  role  in  transmit- 
ting the  rules  to  Congress.  Justice  Scalia  and  Justice  Thomas  is- 
sued a  dissenting  statement  on  certain  amendments,  and  Justice 
Souter  joined  in  part  of  that  dissent. 

This  subcommittee  hearing  today  will  attempt  to  focus  on  the 
more  controversial  aspects  of  the  rule  changes  which  will  go  into 
effect  unless  Congress  acts  by  December  1  of  this  year.  The  wit- 
nesses who  are  testifying  today  will  help  this  subcommittee  better 
understand  the  implications  of  the  rule  changes,  and  hopefully  they 
will  reflect  a  balanced  approach  to  the  issues  at  hand. 

I,  and  I  am  sure  other  members  of  this  subcommittee,  have  re- 
ceived a  great  deal  of  mail  and  other  communications  urging  us  to 
take  a  particular  course  of  action  with  respect  to  the  various 
amendments.  I  do  not  have  any  preconceived  notions  of  what 
should  be  done  or  not  be  done,  but  am  here  to  listen  and  enter  into 
a  dialogue  with  our  colleagues  and  the  distinguished  witnesses  in 
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an  attempt  to  better  understand  what  the  proposed  rules  will 
achieve  if  they  go  into  effect  on  December  1. 

Senator  Thurmond  has  a  statement  for  the  record  which  we  will 
insert  at  this  point. 

[The  prepared  statement  of  Senator  Thurmond  follows:] 

Prepared  Statement  of  Senator  Strom  Thurmond 

Mr.  Chairman:  The  heaiing  today  concerns  the  desirability  of  proposed  amend- 
ments to  the  Federal  Rules  of  Civil  Procedvire.  Many  members  of  the  bench  and  bar 
share  the  public's  view  that  litigation  is  far  too  costly  and  that,  in  particular,  discov- 
ery is  often  subject  to  abiises  and  is  unduly  expensive.  The  goal  of  the  proposed 
amendments  we  are  considering  today  is  to  reduce  costs  and  increase  the  efficient 
and  fair  conduct  of  civil  litigation  in  federal  courts  throughout  the  Nation.  Careful 
consideration  of  these  proposals  is  appropriate,  however,  to  ensure  that  the  proposed 
amendments  will  improve  the  "just,  speedy,  and  inexpensive  determination"  of  cases 
in  oxxr  federal  courts.  I  commend  you,  Mr.  Chairman,  for  holding  this  hearing  to  as- 
sess these  amendments  recommended  by  the  Judicial  Conference  pursuant  to  the 
Rules  Enabling  Act. 

For  the  most  part,  the  proposed  amendments,  which  cover  a  number  of  the  Fed- 
eral Rules,  enjoy  a  broad  base  of  support  and  are  non-controversial.  The  individuals 
and  groups  involved  in  drafting  and  reviewing  the  proposed  amendments  to  the 
rules  are  to  be  commended  for  their  efforts. 

There  are,  however,  at  least  three  proposed  amendments  that  have  raised  signifi- 
cant concerns  among  many  practitioners.  First,  proposed  Rule  26(a)(1)  requires 
early  mandatory  disclosures  by  litigants.  This  change  in  Rule  26  has  generated  in- 
tense and  nearly  uniform  opposition  among  a  wide  variety  of  groups  in  the  legal 
community.  Second,  the  proposed  amendment  to  Rule  11  would  give  parties  21  days 
to  correct  or  amend  filings  before  sanctions  would  be  imposed  against  them.  Finally, 
there  is  concern  about  the  proposal  to  amend  Rule  30(b)  to  permit  alternatives  to 
standard  typewritten  transcripts  for  depositions. 

These  proposed  amendments  must  be  analyzed  in  the  context  of  the  Civil  Justice 
Reform  Act  of  1990,  which  I  introduced  with  Senator  Biden.  After  extensive  work 
with  the  Judicial  Conference,  the  Administrative  Office  of  the  U.S.  Courts,  individ- 
ual judges,  lawyers  and  litigants,  we  recognized  in  the  Act  that  there  was  a  need 
for  judicial  experimentation  with  a  variety  of  approaches  to  determine  how  to  best 
achieve  the  goals  of  increasing  efficiency  and  lowering  costs.  Accordingly,  the  Act 
requires  that  each  federal  district  court  implement  a  plan  to  reduce  expense  and 
delay  in  civil  litigation,  and  provides  for  analysis  of  the  various  alternatives  to  de- 
termine which  n2es  work  best.  This  process,  mandated  by  the  Civil  Justice  Reform 
Act,  is  very  important  and  should  not  be  circvmi vented  without  compelling  reasons. 

Mr.  Chairman,  I  believe  that  this  hearing  will  be  helpful  to  determine  whether 
these  proposed  amendments  to  the  Federal  Rules  are  in  the  best  interest  of  the  fed- 
eral coiuts  and  the  administration  of  civil  justice.  I  look  forward  to  hearing  from 
the  witnesses  this  morning,  and  thank  each  of  them  for  their  time  and  effort  in 
being  here. 

Senator  Heflin.  I  am  pleased  to  have  Judge  Sam  Pointer,  who 
is  the  Chief  Judge  of  the  U.S.  District  Court  for  the  Northern  Dis- 
trict of  Alabama,  who  has  been  very  active  in  this  and  has  served 
as  chairman  of  the  Advisory  Committee  for  the  Judicial  Con- 
ference, and  who  is  an  outstanding  Federal  judge.  I  go  back  with 
him  a  long  way  and  can  remember  some  of  the  days  when  he  was 
at  odds  with  a  former  governor  and  had  a  few  labels  put  on  him 
and  things  like  that,  but  he  has  done  a  remarkable  job  and  is  one 
of  the  bright  district  court  judges  throughout  the  United  States  and 
we  are  always  delighted  to  see  him. 

We  have  the  Honorable  WiUiam  W.  Schwarzer,  who  is  the  Direc- 
tor of  the  Federal  Judicial  Center,  and  the  Honorable  Frank  Hun- 
ger, who  is  Assistant  Attorney  General,  on  the  panel. 

Judge  Pointer,  if  you  will,  we  will  ask  you  to  go  first. 


PANEL  CONSISTING  OF  THE  HONORABLE  SAM  C.  POINTER, 
JR.,  CHIEF  JUDGE,  U.S.  DISTRICT  COURT  FOR  THE  NORTH- 
ERN  DISTRICT  OF  ALABAMA,  ON  BEHALF  OF  THE  U.S.  JUDI- 
CIAL CONFERENCE;  THE  HONORABLE  WILLIAM  W. 
SCHWARZER,  DIRECTOR,  FEDERAL  JUDICIAL  CENTER;  AND 
FRANK  W.  HUNGER,  ASSISTANT  ATTORNEY  GENERAL,  CIVIL 
DIVISION,  U.S.  DEPARTMENT  OF  JUSTICE 

STATEMENT  OF  SAM  C.  POINTER,  JR. 

Judge  Pointer.  Thank  you,  Mr.  Chairman.  I  am  still  being  called 
names;  it  is  just  that  the  people  who  are  calling  them  have  shifted 
over  the  last  few  months. 

I  do  come  before  you  to  urge  that  Congress  not  adopt  any  legisla- 
tion that  would  defer  the  effective  date  of  any  of  these  changes.  I 
do  think,  although  you  are  certainly  familiar  with  it,  that  it  is  well 
to  at  least  very  briefly  repeat  the  process  by  which  they  come  to 
this  Congress,  and  that  is  we  had  an  Advisory  Committee  of  essen- 
tially a  dozen  members,  judges  and  lawyers,  who,  in  effect,  came 
up  with  the  proposals.  They  got  approval  for  them  to  be  published. 
They  were  published.  We  received  lots  of  comments  and  they  were 
reviewed. 

That  decision,  then,  by  the  Advisory  Committee  was  sent  forward 
to  the  standing  committee,  which  again  consisted  of  approximately 
a  dozen  members,  judges  and  lawyers,  and  that  committee  ap- 
proved with  very  minor  changes.  It  went  on,  then,  to  the  Judicial 
Conference  of  the  United  States,  which  is  slightly  under  30  judges 
acting  on  behalf  of  the  Federal  judiciary,  and  then  it  went  to  the 
Supreme  Court,  as  you  indicated. 

The  role  of  Congress  in  this  perhaps  is  reminiscent  of  some  com- 
ments that  the  Judiciary  Committee  was  engaged  in  last  week  in 
connection  with  a  confirmation  hearing,  and  there  were  many  ques- 
tions from  both  the  right  and  the  left  on  that  occasion  about  judi- 
cial activism.  In  a  way,  the  role  of  Congress  here  is  a  congressional 
analog  to  that  process  because  clearly  the  primary  emphasis  in  the 
rules  that  govern  Federal  courts  should  be  left  to  the  appropriate 
parts  of  the  Federal  judiciary. 

This  Congress  has  its  own  role,  its  oversight,  and  that  is  what 
we  are  here  for,  but  I  assume  that  there  is  a  sense  that  that  is 
something  to  be  done  sparingly  and  with  caution,  and  it  seems  to 
me  that  all  of  the  statements  that  I  have  read  have  certainly 
pressed  that  point. 

Most  of  these  amendments  are  noncontroversial.  My  comments, 
then,  will  be  limited  to  the  ones  that  have  drawn  the  controversy, 
and  some  I  will  be  very  brief,  rule  11,  the  1983  version  of  rule  11, 
provoked  more  calls  for  change  than  any  other  rule  in  the  history 
of  the  Federal  Rules  of  Civil  Procedure. 

In  a  period  of  10  years,  we  had  books,  law  review  articles,  hun- 
dreds, indeed  thousands,  of  decisions  involving  the  1983  version  of 
rule  11,  and  it  was  because  of  that  and  the  call  for  change  that  we 
engaged  in  something  rather  unusual  that  led  to  this  current 
amendment.  We  believe  that  the  current  amendment  that  is  before 
this  Congress  that  has  been  approved  by  the  Supreme  Court 
strikes  a  fair  and  equitable  balance  between  competing  interests. 
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We  believe  that  it  will  actually  reduce  the  number  of  rule  11  mo- 
tions brought  before  courts,  but  at  the  very  same  time  actually  in- 
crease the  utility  of  rule  11  in  reducing  the  pursuit  of  frivolous 
claims  and  defenses,  and  I  emphasize  "and  defenses"  because  one 
of  the  problems  with  prior  rule  11,  or  the  1983  version,  was  that 
it  was  seen  as  essentially  a  tool  only  for  defendants  to  be  used 
against  plaintiffs,  and  that  was  in  the  general  experience,  though 
certainly  not  the  exclusive  experience. 

As  to  rule  30  dealing  with  depositions  being  recorded  by 
nonstenographic  means,  this  is  a  particular  issue  that  frankly  is 
not  a  critical  or  centrad  issue  in  these  rules  changes.  It  can  be 
dropped,  and  as  long  as  the  wording  is  clear  and  careful,  it  can  be 
dropped  without  any  great  damage  to  any  other  portion  of  the 
rules. 

At  the  same  time,  the  reason  or  justification  for  dropping  this 
change  is  extremely  weak  and  has,  in  my  view,  very  little  merit  to 
it.  It  represents  largely  a  misunderstanding  of  what  that  rule 
change  would  be,  which  is  simply  to  put  into  the  rules  some  SEife- 
guards  as  to  what  happens  when  there  are  nonstenographic  deposi- 
tions taken,  and  to  assure  that  when  a  nonstenographic  deposition 
is  used  at  trial  that  there  is  a  transcript  for  litigants,  for  the  trial 
judge,  and  ultimately  for  an  appellate  judge  to  have  before  it,  rath- 
er than  to  be  bogged  down  with  the  videotape. 

The  final  point  is  that  we  do  not  believe  it  will  in  any  way  harm 
court  reporters  in  that  process.  It  will  simply  take  judges  out  of  in- 
volvement when  there  are  matters  that  judges  don't  need  to  be  in- 
volved in. 

The  last  item  is  rule  26(a)(1). 

I  notice  that  my  5  minutes  is  now  expired. 

Senator  Heflin.  Go  ahead. 

Judge  Pointer.  Rule  26(a)(1),  certainly  the  most  controversial  of 
the  ones — as  I  have  indicated,  there  are  legitimate  concerns  that 
people  are  raising,  and  we  should  not  duck  those  nor  try  to  avoid 
them.  However,  they  are  the  same  concerns  that  were  presented 
and  dealt  with  at  great  length,  indeed  over  a  period  of  2  years,  by 
the  several  committees  that  were  addressing  this. 

We  did  not  lightly  cast  away  those  concerns.  We  did  adopt  what 
we  believe  is  the  right  approach  that  is  consistent  with  the  needs 
of  the  Civil  Justice  Reform  Act.  Now,  that  is  its  own  topic  as  to 
whether  what  we  are  proposing  assists  and  enhances  the  CJRA,  as 
we  believe,  or,  as  others  believe,  that  it  in  some  way  will  interfere 
with  the  CJRA  period  of  experimentation. 

We  do  recognize,  frankly,  that  this  rule  is  essentially  an  interim 
rule.  It  is  a  rule  designed  to  take  care  of  the  problems  with  CJRA 
and  local  experimentation  until  that  period  of  time  when  we  can 
look  at  what  has  occurred,  revise,  regear,  retool,  but  that  is  a  proc- 
ess that  could  not  be  accomplished  and  put  into  effect  until  Decem- 
ber 1998,  at  the  earliest,  and  what  we  are  really  talking  about  is 
putting  in  something  that  will  work,  and  work  well,  we  believe, 
during  the  interim  period. 

There  have  been  many  who  are  quoted  as  being  opposed  to  this, 
and  in  one  of  the  prepared  statements  there  is  this  long  list  of  peo- 
ple who  are  opposed.  Let  me  suggest  that  that  is  an  overstatement 
in  that  list.  There  are  many  on  that  list  who,  to  be  sure,  have  dur- 


ing  earlier  stages  indicated  some  opposition,  some  desire  for 
change,  but  most  of  those  were  to  the  original  version  that  was 
published  and  not  to  what  is  before  Congress  at  this  time. 

Many  continue  to  be  opposed,  and  I  do  not  mean  to  diminish 
that.  But,  for  example,  the  American  College  of  Trial  Lawyers  has 
no  position  of  opposition,  contrary  to  what  is  indicated  in  some  of 
the  papers.  The  American  Trial  Lawyers  Association  has  not  yet 
taken  a  position;  it  may  at  a  meeting  to  take  place  next  week,  but 
it  has  not,  and  the  statement  attributing  opposition  simply  is  a 
misstatement  at  this  time. 

There  are  a  number  of  other  things  that  perhaps  need  to  be  cor- 
rected, and  I  know  that  you  and  the  other  members  of  the  commit- 
tee will  have  questions  so  I  will  stop  at  this  time. 

Thank  you. 

[The  prepared  statement  of  Judge  Pointer  follows:] 

Prepared  Statement  of  Judge  Sam  C.  Pointer,  Jr.,  on  Behalf  of  the 
Northern  District  of  Alabama  and  the  Advisory  Committee  on  Civil  Rules 

SUMMARY 

Amendments  to  Fed.R.Civ.P.  should  be  allowed  to  take  effect  on  December  1, 
1993. 

Most  of  the  amendments  (19  rules;  6  forms)  are  non-controversial,  (prepared 
Statement,  pp.  3-5) 

Rule  11  (pp.  5-10) 

•  As  adopted.  Rule  11  strikes  a  fair  and  equitable  balance  between  competing  in- 
terests, remedies  the  major  problems  with  the  1983-version  of  the  rule,  and 
should  reduce  both  the  extent  of  court-involvement  with  Rule  11  motions  and 
the  time  spent  on  frivolous  claims,  defenses,  and  other  contentions. 

Rules  26-37  (pp.  11-27) 

•  The  amendments  to  Rules  26-37  are  designed  to  cause  litigants,  under  coiirt 
dkections,  to  become  more  restrained,  selective,  and  efficient  in  conducting  dis- 
covery and  preparing  for  trial,  while  relieving  judicial  officers  of  unnecessary 
encroachments  on  their  time.  (pp.  11-12) 

•  Many  of  these  changes  are  needed  to  complement  the  adoption,  implementation, 
and  ultimate  review  of  local  plans  mandated  under  the  CJRA.  (pp.  10-11,  23- 
27) 

•  Better  to  reject  particular  amendments  than  to  defer  them.  Further  changes 
should  be  made  through  rulemaking  process  rather  than  at  Congressional  level. 
After  completion  of  20-district  study  in  December  31,  1995,  Judicial  Conference 
is  directecf  by  CJRA  to  initiate  any  needed  changes,  (pp.  12  n.4,  23-27) 

•  The  major  controversy  relates  to  the  so-called  "automatic,  mandatory  early  dis- 
closure requirements  principally  found  in  Rule  26(a)(1).  These  provisions  are 
intended  to  eliminate  the  waste  resulting  from  reliance  on  formal  discovery  pro- 
cedures to  obtain  the  "core  information"  needed  in  virtually  all  cases.  The  var- 
ious criticisms  have  been  fully  considered  by  the  Advisory  Committee  and 
Standing  (Committee,  with  many  accommodations  and  modifications  being  made 
in  the  published  version  in  response  to  these  comments  and  suggestions,  (pp. 
15-27) 

•  During  the  period  of  local  experimentation  under  the  CJRA,  district  courts  will 
be  authorized  to  adopt  their  own  variants  of  early  disclosure — or,  indeed,  to  "opt 
out"  of  any  disclosure  reqi^irement.  The  disclosure  requirements  can  be  made 
inapplicable  to  particular  categories  of  cases,  where  disclosure  would  be  unnec-. 
essary  (e.g.,  cases  decided  on  written  records  or  not  needing  discovery)  or  per- 
haps counterproductive  (e.g.,  some  complex  cases).  Disclosure  programs  have 
been  incorporated  into  23  of  the  41  CJRA  plans  already  adopted,  and  many 
more  are  in  the  planning  stage,  (pp.  15-17,  22,  24) 

•  A  key  feature,  enhanced  by  changes  made  after  publication,  is  to  require  that, 
before  commencing  formal  discovery,  counsel  must  meet  in  person,  discuss  the 
issues,  attempt  to  resolve  potential  problems  with  disclosure  requirements  and 
formulate  a  proposed  plan  for  discovery,  and  submit  a  report  to  the  trial  court 
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as  an  aid  in  establishing  a  scheduling  order.  The  psirties  can  agree  to  change 
or  eliminate  the  requirements  for  early  disclosure  of  core  information,  (pp.  12- 
13,  16-17) 

•  Concerns  that  disclosure  requirements  may  generate  a  new  type  of  unproduc- 
tive disputes  cannot  be  summarily  rejectedf.  However,  while  some  disputes  will 
arise  (particularly  during  the  "learning  curve"),  these  will  not  be  excessive,  can 
be  minimized  by  judicial  insistence  on  the  meet-and-confer  requirements,  and 
will  be  more  than  offset  by  reduction  in  the  disputes  arising  from  formal  discov- 
ery requests  and  objections,  (pp.  15-21) 

Rule  30(b)  (Non-stenographic  recording  of  depositions)  (pp.  27-31) 

•  The  changes  relating  to  videotaping  deal  only  with  recording  of  depositions,  not 
trial  testimony,  (pp.  27-28,  30) 

•  The  changes  are  not  intended  to— and  should  not — cause  any  adverse  effect  on 
court  reporters,  (pp.  27-28) 

•  The  amendments  enable  the  parties  to  decide,  without  need  for  court  approval, 
on  the  method  of  recording  a  deposition;  other  parties  can,  at  their  own  ex- 
pense, arrange  for  another  method  if  dissatisfied  with  that  selected  by  the  notic- 
ing party.  The  amendment  includes,  for  the  first  time,  safeguards  to  ensure  the 
integrity  and  fairness  of  non-stenographic  depositions,  and  requires  that  parties 
using  non-stenographic  depositions  at  trial  must  provide  the  court  and  opposing 
counsel  with  transcripts  of  the  pertinent  portions.  Relieved  of  unnecessary  in- 
volvement in  formally  approving  non-stenographic  depositions,  judges  may  still, 
through  Rule  26(c)  motions,  be  called  upon  to  intervene  if  there  are  serious  dis- 
putes which  the  parties  cannot  resolve,  (pp.  27-29) 

•  Duplicate  recordings  of  depositions  have  not,  and  should  not,  cause  any  major 
proDlems.  (p.  29) 

•  This  is  not  an  appropriate  occasion  to  debate  the  cost,  accviracy,  and  value  of 
different  methods  of  transcription,  (pp.  29-30) 


Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  Sam  C.  Pointer,  Jr.,  Chief 
Judge  for  the  Northern  District  of  Alabama  and  Chairman  of  the  Judicial  Con- 
ference's Advisory  Committee  on  Civil  Rules. 

I  appreciate  this  opportunity  to  review  with  you  the  amendments  to  the  Federal 
Rules  of  Civil  Procedure  adopted  by  the  Supreme  Court  on  April  22,  1993,  which 
will  become  effective  December  1,  1993.  The  Advisory  Committee  is  well  aware  of 
the  views  of  judges,  attorneys,  coiirt  reporters,  litigants,  and  members  of  the  public 
which  were  expressed  while  these  amendments  were  being  considered  and  which 
are  Ukely  to  be  renewed  before  Congress. 

In  the  interest  of  brevity,  my  prepared  statement — which  is  drawn  from  a  state- 
ment presented  to  a  subcommittee  of  the  House's  Judiciary  Committee  on  June  16, 
1993--describes  only  summarily  the  amendments  that  appear  to  be  without  sub- 
stantial controversy.  I  discuss  at  greater  length  those  amendments  (Rule  11,  Rule 
26(a)(1),  and  Rule  30(b))  that  have  generated  the  most  discussion  within  the  bench, 
bar,  and  public.  Due  to  time  constraints,  I  will,  in  my  oral  remarks,  skip  major  por- 
tions of  my  prepared  statement.  I  encourage  your  questions  and  comments,  as  ttiey 
will  help  me  focus  on  the  particular  topics  of  greatest  interest  to  you. 

This  Subcommittee  will  hear,  in  abbreviated  fashion,  the  same  tjT)es  of  criticisms 
which  were  presented,  in  far  greater  detail,  to  the  Advisory  Committee  over  a  period 
of  many  months.  That  a  majority  of  commentators  criticize  some  portion  of  the 
amended  rules  is,  of  course,  neither  surprising  nor  unusued.  Members  of  Congress 
are  well  aware  of  the  phenomenon  that,  when  needed  reforms  are  transformed  into 
specific  proposals — which  often  must  balance  competing  interests  and  values — 
groups  with  special  interests  will  attempt  to  isolate  and  criticize  certain  portions  of 
the  proposals  with  which  they  are  displesised.  Nor  is  it  significant  that  most  of  the 
oral  presentations  to  the  Advisory  Committee  were  critical  of  some  portion  of  the 
amendments;  indeed,  this  was  a  deliberate  choice  by  the  Advisory  Committee,  which 
in  its  hearings  was  not  attempting  to  'Tbuild  a  record"  but  rather  to  better  under- 
stand and  evaluate  the  objections  to  the  proposed  amendments. 

Some  of  these  criticisms  are  not  fiivolous  and,  indeed,  were  taken  seriously  by  the 
Advisory  Committee  and  Standing  Committee  in  developing  the  rules  ultimately 
adopted  by  the  Supreme  Court.  It  should  be  emphasized,  however,  that  many  attor- 
neys and  litigants,  typically  on  the  defense  side  of  litigation,  basically  are  concerned 
that  the  disclosure  rules  will  work — ^but  on  occasion  to  their  disadvantage.  One  of 
the  speakers  before  the  House  Subcommittee  candidly  acknowledged  that  his  basic 
objection  to  disclosure  was  not  that  it  would  require  disclosure  of  information  not 
subject  to  discovery,  generate  disputes,  or  increase  costs,  but  rather  that  in  some 


cases,  because  of  the  way  a  discovery  request  is  phrased  by  an  adversary,  he  has 
been  able  under  the  prior  rules  to  avoid — or  at  least  delay— disclosing  information 
needed  by  an  adversary  to  prepare  for  trial  or  oppose  a  summary  judgment  motion. 
This  corom  is  not  with  frivolous  Litigation,  but  with  the  loss  of  a  procedvu-al  device 
that,  like  common  law  pleading,  can  sometimes  be  used  to  defeat  potentially  meri- 
torious litigation.  The  speakers  candor  was  commendable,  and  indeed  was  fre- 
quently ac&iowledged  by  many  who  wrote  or  spoke  to  us  during  the  rule-making 
process.  The  Advisory  Committee,  however,  beUeves  that  this  approach  regarding 
the  proper  role  of  the  Rules  of  Civil  Procedure  is  inconsistent  with  the  aims  of  Rule 
1  ("the  just,  speedy,  and  inexpensive  determination  of  every  action")  and  is  not  re- 
qxiired  by  ovir  adversary  system. 

Extensive  Committee  >fotes  are  found  in  House  Document  103-74  at  pp.  132-325 
following  each  amendment,  and  will  not  be  repeated  here.  These  Notes  provide  a 
detailed  explanation  of  the  changes,  and  were  revised  to  take  account  of  the  changes 
made  by  the  Standing  Committee  on  Rules  of  Practice  and  Procedure  or  by  the  Judi- 
cial Conference  of  the  United  States. 

References  in  this  statement  are  to  the  pages  of  House  Document  103-74.  The 
Subcommittee  should  be  aware,  however,  that,  unlike  the  Committee  Notes,  my 
cover  letter  of  May  1992  (at  pp.  116-31)  does  not  reflect  changes  later  made  by  the 
Standing  Committee  or  technical  amendiments  previously  submitted  to  the  Standing 
Committee,!  and  the  Standing  Committee's  Report  (at  pp.  112-15)  does  not  reflect 
changes  later  made  by  the  Jumcial  Conference.  2 

I.  NON-CONTROVERSIAL  CHANGES 

Most  of  the  amendments  appear  to  be  without  substantial  controversy,  including 
amendments  to  18  rules,  1  new  rule,  amendments  to  4  forms,  2  new  forms,  and  the 
abrogation  of  1  old  form. 

Rule  1:  This  amendment,  essentially  hortatory,  stresses  that  attorneys  share  with 
the  court  the  responsibihty  to  see  that  the  civil  litigation  is  resolved  not  only  fairly, 
but  also  without  undue  costs  or  delay.  This  is  consistent  with  the  aims  of  the  Civil 
Justice  Reform  Act  of  1990. 

Rules  4,  4.1,  12,  15,  71A;  Forms  lA  and  IB:  The  most  obvious  change  made  by 
these  amendments  is  the  reorganization  of  the  provisions  of  Rule  4  for  greater  clar- 
ity, placing  some  of  the  provisions  into  new  rule  4. 1.  The  provisions  permitting  mail- 
ing of  an  "acknowledgment  of  service"  under  former  Rule  4(c)(2)(C)(ii)  have,  for 
greater  accuracy,  been  recast  under  Rule  4(d)  as  ones  permitting  the  sending  of  a 
request  for  waiver"  of  formal  service  of  process.  Rule  4  nas  been  made  more  forgiv- 
ing of  errors  in  attempting  service,  either  when  suing  the  United  States  or  when 
there  are  delays  in  effecting  service.  To  conform  to  these  changes.  Rules  12,  15,  and 
71A  have  been  slightly  modified,  and  new  Forms  lA  and  IB  approved  (replacing  old 
Form  J  8). 

As  highUghted  in  the  Comjnittee  Note,  I  specifically  call  Congress'  attention  to  the 
provisions  of  new  Rule  4(k)(2),  which  will  permit  federal  court  process  to  be  served 
in  a  limited  number  of  cases  where  previously,  due  to  a  gap  in  the  rules,  service 
was  not  possible.  This  change  correcte  the  deficiency  noted  oy  the  Supreme  Court 
in  Omni  Capital  Int'l  v.  RudolfWolff&  Co.,  Ltd.,  484  U.S.  97,  111  (1987). 

Rule  5:  This  change  will  permit — if  authorized  both  by  the  particular  district  court 
and  by  the  Judicial  Conference— documents  to  be  transmitted  for  filing  by  both  fac- 
simile and  other  electronic  means. 

Rule  16:  These  changes  will  enhance  a  district  court's  ability  to  meet  its  respon- 
sibilities under  the  Civil  Justice  Reform  Act  of  1990  in  eliminating  unnecessary 
costs  and  delays.  I  view  the  amendments  as  largely  non-controversial.  In  faiimess, 
however,  I  should  note  that,  since  a  few  of  the  modifications  complement  changes 
in  Rule  26,  some  critics  of  Rule  26  have  Ukewise  opposed  the  amendments  in  Rule 
16.  Even  if  legislation  were  to  be  enacted  suspending  the  effective  date  of  the  initial 
mandatory  disclosure  requirements  of  Rule  26(a)(1),  the  changes  in  Rule  16  need 


1  Particular  note  should  be  made  of  the  changes  by  the  Standing  Committee  in  proposed  Rule 
11,  providing  that  sanctions  for  Rule  11  violations  will  be  discretional^  rather  than  mandatory, 
and  clariMng  that  Rule  11  will  not  be  violated  merely  by  the  passive  failure  to  withdraw  a  pre- 
viously filed  paper.  The  Standing  Committee  also  returned  proposed  changes  in  Rules  83  and 
84  to  the  Advisory  Committee  for  further  study  in  the  light  of  similar  changes  being  considered 
by  other  Advisory  Committees.  Please  note  also  that  the  cover  letter  had  addressed  proposed 
changes  in  the  Federal  Rules  of  Evidence,  one  of  which  (Rule  702)  was  recommitted  to  the  newly 
formed  Advisory  Committee  on  the  Rules  of  Evidence. 

2  The  Judicial  Conference  rejected  the  proposal  to  amend  Rule  56  and  accepted,  on  a  post- 
meeting  recommendation  from  the  Standing  Committee,  a  proposal  to  eliminate  the  potential 
for  cost-shifting  under  Rule  4  in  cases  with  foreign  litigants. 
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not  be  postponed  (if,  that  is,  districts  were  still  permitted  to  adopted  disclosure  re- 
quirements as  part  of  their  local  CJRA  plans). 

Rule  38:  This  technical  amendment  eliminates  an  arguable  inconsistency  between 
Rule  38(b)  and  (d),  and  provides  that  a  demand  for  jury  trial  must  be  both  served 
and  filed  within  the  time  specified  in  the  rule. 

Rules  50,  52:  These  are  technical  changes  to  eliminate  ambiguities  in  the  rules 
that  became  effective  December  1,  1991.  The  amendments  make  clear  that  judgment 
as  a  matter  of  law  is  a  procedure  available  both  to  plaintiff's  and  to  defendants. 

Rules  53,  72,  73,  74,  75,  and  76;  Forms  33,  34,  and  34A:  These  are  technical 
amendments  to  conform  to  statutory  changes  under  the  Judicial  Improvements  Act 
of  199(),  which  changed  the  title  of  "Magistrates"  to  "Magistrate  Juages"  and  modi- 
fied the  provisions  for  parties  to  consent  to  trials  by  a  Magistrate  Judge. 

Rules  54,  58:  New  Rvile  54(d)(2)  establishes  a  uniform  procedxire  for  presenting 
requests  for  attorneys'  fees  vmder  statutes  calling  for  awards  to  prevailing  parties. 
It  should  displace  the  m3rriad  of  local  rules  adopted  following  White  v.  New  Hamp- 
shire Dep't  of  Employment  Sec,  455  U.S.  445  (1982).  Amended  Rule  58  provides  an 
optional  procedure  that,  when  appropriate,  can  avoid  the  necessity  of  dual,  separate 
appeals  relating  to  the  merits  of  a  case  and  the  award  of  attorney's  fees. 

Form  2:  This  is  a  technical  revision  to  make  the  form  consistent  with  statutory 
changes  in  28  U.S.C.  §§1331  and  1332  affecting  jurisdiction  of  federal  district 
courts. 

n.  SANCTIONS  AND  RULE  11 

Although  the  proposals  to  amend  Rule  11  generated  substantial  controversy, 
many  of  the  objections  were  obviated  by  changes  to  the  published  draft  made  by  the 
Advisory  Committee  or  the  Standing  Committee.  Some  opposition  still  remains, 
largely  ft-om  the  defense  side  of  Utigation. 

Procedural  history 

The  Advisory  Committee  approached  the  possible  modification  of  Rule  11  with 
special  care,  since  major  changes  had  been  made  in  1983  and 'many  of  the  criticisms 
appeared  to  be  ones  resolved  during  a  period  when  both  Utigants  and  courts  were 
learning  its  implications  and  limitetions.  Although  criticism  of  the  1983  rule  was 
widespread,  repeated,  and  intense,  we  were  reluctant  to  rely  on  anecdotel  comments 
and  were  mindful  that  aberrant  decisions,  often  corrected  on  appeal,  might  mask 
major  benefits  to  the  judicial  system  fostered  by  its  "stop-and-think"  mandate  to  liti- 
gants. 

The  Committee's  first  steps  were  unusual  ones  in  the  rule-making  process.  One 
step  was  to  call  for  comments,  particularly  fi"om  lawyers  and  litigants,  addressing 
a  series  of  questions  before  any  change  was  proposed.  We  also  requested  that  the 
Federal  Judicial  Center  undertake  two  extensive  studies,  one  involving  the  use  and 
resolution  of  Rule  11  motions  in  five  district  courts  and  another  involving  a  survey 
of  attitudes  by  federal  district  judges. 

After  reviewing  these  comments  and  studies,  and  after  hearing  orally  from  some 
of  the  major  protagonists  in  the  debate,  the  Committee  concluded  that,  indeed,  there 
were  good  reasons  to  consider  some  changes  in  Rule  11  and  prepared  a  draft  that 
attempted  to  address  and  remedy  the  problem  areas  that  seemed  most  legitimate 
and  significant.  The  Standing  Committee  authorized  pubUcation  and  a  period  for 
comment. 

A  summary  of  the  major  areas  of  controversy  that  emerged  from  the  written  com- 
ments and  from  those  presented  orally  during  two  separate  hearings  is  outlined  at 
g?.  120-22  of  House  Document  103-74.  As  indicated  in  that  summary,  the  Advisory 
bmmittee  made  a  few  changes  from  the  published  draft  and  submitted  the  pro- 
posed change  to  the  Standing  Committee.  As  noted  on  p.  114  of  House  Document 
103-74,  the  Standing  Committee  made  two  changes  in  the  proposed  amendment  of 
Rule  11:  first,  that  imposition  of  sanctions  for  a  violation  of  the  rule  should  be  dis- 
cretionary, not  mandatory;  second,  that  the  language  should  clearly  indicate  that  a 
mere  passive  failure  to  withdraw  a  document  would  not  constitute  a  Rule  11  viola- 
tion. 

Rule  11,  as  so  amended  by  the  Standing  Committee,  was  approved  by  the  Judicial 
Conference  of  the  United  Stetes  and  then  adopted  by  the  Supreme  Court,  with  two 
justices  (Scalia  and  Thomas)  dissenting. 

Issues 

Given  the  numerous  modifications  contained  in  the  new  rule,  I  am  unsure  what 
concerns  may  be  expressed  to  Congress  regarding  Rule  11.  I  urge  the  Subcommittee 
to  read  the  Committee  Note  accompanying  Rule  11  (pp.  180-89),  which  explains  in 
detail  its  various  provisions. 
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There  will  be  some  who,  like  Justices  Scalia  and  Thomas,  believe  that,  although 
some  of  the  changes  may  be  worthwhile,  the  amendments  may  render  Rule  11 
toothless"  and  thereby  ehminate  "a  significant  and  necessary  deterrent  to  frivolous 
htigation^"  Theu-  dissent  (pp.  104-07  of  House  Document  103-74)  focuses  on  three 
of  the  changes:  the  "safe  harbor;"  making  imposition  of  sanctions  discretionary 
rather  than  mandatory;  and  disfavoring  compensation  for  litigation  expenses  as  a 
sanction. 

Justice  Scalia  accurately  observed  that  the  combination  of  elements  in  the  new 
rule  should  reduce  the  number  of  Rule  11  motions  presented  to  the  court.  Indeed 
this  is  one  of  the  principal  aims  of  the  revision,  and  we  believe  the  FJC  studies 
amply  support  our  conclusion  that  there  has  been  an  excessive  and  unproductive 
amount  of  Rule  11  activity.  To  be  sure,  the  "safe  harbor"  will  reduce  the  risks  to 
a  litigant  for  imtially  including  a  Questionable  claim  or  defense.  On  the  other  hand 
amended  Rule  11  will  continue  to  deter— and,  in  fact,  more  effectively  and  equitably 
deter— the  pursuit  of  frivolous  litigation,  claims,  and  defenses.  The  "safe  harbor" 
provisions,  coupled  with  the  proscription  against  the  continued  assertion  of  conten- 
tions that  can  no  longer  be  justified,  should  actually  result  in  more  frequent  aban- 
donments and  withdrawals  of  frivolous  contentions  than  the  prior  rule.  It  should  be 
noted  that  the  "safe  harbor"  applies  only  to  party-initiated  motions;  these  provisions 
will  not  prevent  court-initiated  sanctions,  which  would  be  appropriately  invoked  by 
the  more  egregious  violations  that  burden  or  offend  the  court. 

Whether  imposition  of  sanctions  should  be  discretionary  or  mandatory  is  a  ques- 
tion that  has  troubled  and  divided  both  the  Advisory  Committee  and  the  Standing 
Committee.3  Those  favoring  mandatory  sanctions  generally  express  the  concern 
that.  If  discretionary,  sanctions  will  be  imposed  less  frequently  due  to  judges'  natu- 
ral reluctance  to  pumsh  those  who  appear  before  them.  Those  favoring  discretionary 
sanctions  note  that  the  mandate  is  largely  illusory  since  the  judge  has  wide  discre- 
tion in  selecting  what  sanction  to  impose,  and  that,  indeed,  exnUcit  discretion  to  de- 
chne  imposition  of  sanctions  is  needed  in  order  to  deal  with"  the  problem  of  Rule 
11  motions  that  raise  technical,  insignificant  violations.  Influenced  greatly  by  the 
disruption  ofl^n  caused  by  Rule  11  motions,  the  Standing  Committee  concluded 
that,  on  balance,  a  discretionary  standard  was  preferable,  and  this  is  the  form  of 
the  rule  approved  by  the  Judicial  Conference  and  adopted  by  the  Supreme  Court 
The  Scalia  dissent  correctly  notes  that  the  restrictions  on  monetary  sanctions  pay- 
able directly  to  movants  will  decrease  the  incentive  for  parties  to  file  Rule  11  mo- 
tions. This  represents  a  conscious  choice  by  the  drafters.  Too  often.  Rule  11  motions 
have  been  filed  in  an  effort  to  circumvent  the  standards  for  statutory  awards  of  at- 
torney's fees  to  prevaihng  parties  or  to  shortcut  the  procedures  that  would  apply  in 
traditional  mahcious  prosecution  actions.  We  believe  that  the  principal  purpose  of 
Rule  11  should  be  to  deter  improper  representations  to  the  court  which  offend  the 
integrity  of  the  judicial  process,  and  that  parties  should  not  be  encouraged  to  file 
Rule  11  motions  to  obtain  some  personal  benefit.  At  the  same  time,  however,  the 
amended  rule  does  not  discourage  parties  from  preparing  Rule  11  motions;  service 
of  meritorious  Rule  11  motions  should  result  in  withdrawal  or  abandonment  of  frivo- 
lous claims  or  defenses,  and,  if  court  action  is  needed  to  accomplish  that  result,  the 
fees  incurred  in  presenting  the  motion  may  be  reimbui-sed. 

The  most  vigorous  opposition  to  the  proposals  to  amend  Rule  11  came,  however, 
not  from  those  concerned  about  possible  weakening  of  the  rule,  but  from  those  who 
beheved  the  changes  did  not  go  far  enough— that  Rule  11  should  have  been  either 
abrogated  altogether  or  restored  to  a  form  comparable  to  the  pre- 1983  language.  We 
are  convinced,  however,  that,  despite  its  deficiencies  and  problems.  Rule  11,  as 
amended  m  1983,  has  served  a  prophylactic  purpose  in  calling  on  Utigants  to  "stop 
and  think  before  asserting  unsupportable  contentions.  According  to  the  FJC  survey, 
the  great  majority  of  district  judges  believe  that  Rule  11— perhaps  more  as  a  result 
of  Its  in  terrorem  effect  rather  than  in  the  actual  imposition  of  sanctions— has  been 
a  valuable  tool,  albeit  less  effective  than  some  of  the  other  management  techniques 
available  to  the  courts.  The  Advisory  Committee  beUeves  that,  with  appropriate 
changes.  Rule  11  can  and  will  continue  to  serve  an  useftil  role  in  combating  litiga- 
tion abuses. 

The  plaintiffs'  civil  rights  bar  was  especially  vocal  in  asserting  that  the  1983  ver- 
sion of  Rule  11  had  been  used  by  defense  counsel  and  some  courts  to  "chill"  the  de- 

sAs  mentioned  in  the  ScaHa  dissent,  the  language  of  Rule  37,  unlike  that  of  Rule  11,  contin- 
ues to  treat  sanctions  for  discovery  abuses  as  mandatory.  This  difference  can  perhaps  best  be 
explained  by  noting  that  the  mandatory  language  of  Rule  37,  which  long  predated  the  1983  revi- 
sion ot  Rule  11  produced  very  few  complaints.  This  in  turn  may  be  due  to  the  fact  that  mone- 
tary awards  under  Rule  37  have  typically  been  Umited  to  expenses  resulting  from  some  particu- 
lar discovery  abuse,  and  not  the  shifting  of  the  entire  cost  of  litigation  to  another  party 
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velopment  of  potentially  meritorious,  yet  untested  and  novel,  claims.  We  believe 
their  concerns  have  been  adequately  addressed  and  remedied  in  the  amended  rule, 
which  includes  some  changes  made  by  the  Advisory  Committee  and  Standing  Com- 
mittee after  publication  of  the  original  proposal.  In  addition  to  the  protection  af- 
forded by  the  "safe  harbor"  provisions.  Rule  11(b)  places  plaintiffs  and  defendants 
on  a  more  equitable  footing  with  respect  to  their  obligations,  and  Rule  11(c)(2),  re- 
lating to  the  type  of  sanction  to  be  imposed,  should  avoid  the  unduly  punitive  sanc- 
tions occasionally  imposed.  Of  particular  note  is  the  recognition  in  Rule  11(b)(3)  that 
sometimes  a  plaintiff  will  have  a  legitimate  basis  for  believing  that  some  claim  can 
be  pursued  but  will  need  discovery  from  a  defendant  or  third-parties  to  obtain  fac- 
tual support  for  that  claim. 

One  additional  matter  may  draw  comment — ^the  so-called  "pleading  as  a  whole" 
concept.  Some  may  argue  that  a  sanction  should  be  imposed  only  if  the  pleading, 
taken  as  a  whole,  violates  the  certification  requirements.  The  Advisory  Committee 
was  convinced,  however,  that  the  mere  fact  that  some  contentions  in  a  complaint, 
answer,  or  brief  have  arguable  merit  should  not  absolutely  excuse  the  inclusion  and 
active  pursuit  of  other  contentions  that  were  made  for  improper  purposes,  without 
any  evidentieuy  support  (existing  or  potentially  obtainable  through  discovery),  or 
without  colorable  legal  merit.  At  the  same  time,  the  Committee  agrees  that  parsing 
a  document  for  every  statement  possibly  subject  to  chsdlenge  under  Rule  11  shovild 
not  be  encouraged.  The  proper  balance,  we  beUeve,  is  achieved  through  the  "safe 
harbor,"  the  adoption  of  a  discretionary  standard,  and  the  elimination  of  the  incen- 
tive for  personal  gain.  Moreover,  in  the  Committee  Note  we  have  included  an  admo- 
nition that  Rule  11  motions  should  not  be  used  for  minor,  inconsequential  violations 
and  that,  in  deciding  what  sanction — ^if  any — ^to  impose,  the  court  should  consider 
whether  the  violation  infects  an  entire  pleading  or  only  one  count  or  defense. 

III.  DISCOVERY  AND  DISCLOSURE;  RULES  26-37  AND  FORM  35 

At  the  same  time  the  Brookings  Institute  was  reviewing  the  causes  and  potential 
remedies  for  unnecessary  expense  and  delays  in  Utigation — a  study  that  would  ulti- 
mately provide  the  impetus  for  enactment  of  the  Civil  Justice  Reform  Act  of  1990 — 
the  Advisory  Committee  was  also  exploring  what  changes  might  be  made  in  the 
rules  to  reduce  these  expenses  and  delays.  Legislation  proceeded  more  rapidly  than 
did  consideration  within  the  iudicial  branch,  in  part  due  to  the  lengthy  time  require- 
ments imposed  under  the  Rules  EnabUng  Act. 

The  changes  in  Rules  26  through  37  represent  the  considered  judgment  of  the  Ad- 
visory Committee  on  Civil  Rules  and  the  Standing  Committee  as  to  what  amend- 
ments should  now  be  made — with  the  specific  objective  that  these  changes  com- 
plement and  enhance  the  process  of  further  exploration  and  experimentation  man- 
dated by  the  CJRA.  These  amendments  were  reviewed  and  approved  by  the  Judicial 
Conference  of  the  United  States  and  then  adopted  by  the  Supreme  Court.  The  delib- 
erative process  has  been  lengthy  and  time-consuming.  Extensive  oral  and  written 
comments  from  members  of  the  bench,  bar,  and  public  were  carefullv  considered, 
and  in  numerous  instances  resulted  in  changes  to  the  proposals  initially  published. 

Two  ftindamental  propositions  have  guided  the  development  of  these  amend- 
ments: 

Attorneys,  under  active  supervision  from  district  and  magistrate  judges, 
must  become  more  restrained,  selective,  and  efficient  in  conducting  discov- 
ery. Unrestricted  discovery  too  often  results  in  unnecessary  expense  and 
delay.  Many  of  the  typical  discovery  disputes  can  be  eliminated.  Much  of 
the  information  currently  gained  through  the  process  of  formal  discovery  re- 
quests, objections,  and  responses  could  be  obtained  more  efficiently  by  less 
formal  means  without  sacrifice  to  our  adversarial  system. 

In  due  course  as  the  CJRA  contemplates,  local  experimentation  and  vari- 
ation should  be  replaced  by  a  retvim  to  uniform  procedural  rules.4  Mean- 


4  In  answer  to  a  question  from  the  House  Subcommittee,  I  indicated  my  expectation  that  at 
some  time  in  the  future  the  disclosure  process,  with  its  emphasis  on  local  options,  will  be  re- 
examined and  a  more-uniform  national  federal  rule  should  then  be  adopted.  The  inclusion  of 
broad  options  for  local  variations  should  be  viewed  as  essentially  an  interim  measure,  needed 
to  complement  the  mandates  of  the  CJRA  for  local  experimentation  and  variants.  When  that 
period  is  concluded,  modifications  in  the  federal  rules  will  need  to  be  developed  through  the 
rule-making  process  which  would  reestablish  more  uniform  national  procedures.  These  would  be 
based  upon  an  analysis  of  the  experiences — successful  and  unsuccessful — of  courts  under  their 
local  expense  and  delay  reduction  plans. 

This  approach  is  in  accord  with  the  CJRA.  Section  105(c)  of  Pub.  L.  101-650  calls  for  the  Judi- 
cial Conference  to  complete  by  December  31,  1995,  a  study  of  the  experiences  of  20  districts. 
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while,  the  national  rules  must  not  interfere  with,  but  rather  should  com- 
plement and  enhance,  these  local  experiments  and  variants. 

The  key  features  of  the  amended  rules  are  outlined  below.  These  are  intended  to 
apply  only  in  cases  that  may  involve  evidentiary  trials  and  require  some  discovery, 
and  not,  for  example,  in  social  security  reviews,  bankruptcy  appeals,  and  similar 
cases  typically  decided  on  a  written  record. ^ 

(1)  Early  in  the  case,  the  attorneys  must  meet  in  person  to  explore  and  clarify 
the  issues,  discuss  the  discovery  needs  and  attempt  to  agree  on  a  proposed  dis- 
covery plan,  and  submit  a  report  of  their  proposals  to  the  court  for  use  in  formu- 
lating a  scheduhng  order.  This  should  ordinarily  occur  before  they  commence 
formal  discovery— in  essence,  an  obU^ation  to  "stop  and  think"  before  rushing 
into  discovery.  Some  cases,  such  as  prisoner  pro  se  litigation,  would  be  excluded 
from  this  requirement. 

(2)  Limits  should  be  imposed  on  the  number  of  interrogatories  and  depositions 
in  the  case.  The  rules  set  a  presumptive  limit  of  25  interrogatories  and  10  depo- 
sitions-per-side,  but  these  may  be  changed  by  local  rule,  court  order,  or  stipula- 
tion. Optionally,  the  court  may  also  place  limits  on  the  length  of  depositions. 

(3)  Core  information  about  a  case— basically,  the  identification  of  potential 
witnesses  and  a  general  description  of  potential  documentary  evidence — should 
ordinarily  be  exchanged  without  going  through  the  wasteful  process  of  cross  in- 
terrogatories, objections,  and  responses.  This  core  information,  disclosed  early 
in  the  Utigation,  would  be  used  as  a  basis  for  making  better  decisions  regarding 
who  should  be  deposed  and  what  document  requests  should  be  made.  Details 
concerning  what  information,  in  what  cases,  when — and,  indeed,  whether--this 
disclosure  should  be  made  are  subject  to  modification  by  local  rule,  order  in  the 
particular  case,  or  the  parties'  stipulation. 

(4)  Times  should  be  set  for  the  parties  to  disclose— without  need  for  interrog- 
atories—information about  expert  testimony  they  expect  to  offer  in  the  case.  For 
specially  retained  experts,  this  disclosure  should  ordinarily  be  in  the  form  of  a 
written  report  detailing  the  testimony  to  be  given  on  direct  examination,  with 
an  obUgation  to  update  this  report  in  advance  of  trial  if  there  are  any  material 
changes.  After  receiving  an  expert's  report,  a  party  may  depose  the  expert  with- 
out having  to  obtain  special  permission  from  tne  court. 

(5)  The  time  spent  by  litigants  and  judges  on  discovery  disputes  will  be  re- 
duced through  a  series  of  changes,  such  as:  (i)  requiring  responses  to  interrog- 
atories and  document  requests  to  the  extent  not  objectionable;  (ii)  restricting 
"speaking  objections"  and  directions  not  to  answer  during  depositions;  (iii)  pro- 
viding the  parties  with  expanded  opportunities  to  vary  discovery  procedures 
without  having  to  obtain  court  approval;  and  (iv)  requiring  that  the  parties  try 
to  resolve  discovery  disputes  before  presenting  them  to  the  court. 

(6)  Shortly  before  trial,  the  parties  should  list  the  witnesses  to  be  called  and 
the  exhibits  to  be  offered  (other  than  purely  for  impeachment  purposes).  Objec- 
tions to  exhibits  (other  than  under  Rule  402  or  403)  should  be  raised  before  trial 

or  be  waived.  i     .i     j- 

(7)  Virtually  all  of  the  amendments  expressly  permit  modification  by  the  dis- 
trict court  through  local  rule  or  case  order  or,  unless  restricted  by  the  court, 
by  stipulation  of  the  parties.  These  provisions  are  intended  to  make  accommoda- 
tion for  local  variants  adopted  by  courts  under  their  CJRA  plans,  and,  in  gen- 
eral, to  highlight  that  the  best  discovery  plans  are  those  tailored  to  the  particu- 
lar circumstances  of  a  given  case.  Even  with  highly-structured  differential 
tracking  plans,  consideration  should  be  given  to  any  special  needs  of  the  case. 

It  is  the  third  of  these  items— often  referred  to  as  "automatic  mandatory  early  dis- 
closure"—which  has  generated  most  of  the  controversy.  I  will  focus  my  comments 


and  then,  based  on  that  study,  to  "initiate  proceedings  for  the  prescription  of  rules  implementing 
its  recommendation,  pursuant  to  chapter  131  of  title  28."  ,      »,  .         /-, 

5  In  answer  to  a  question  from  the  House  Subcommittee,  I  noted  that  the  Advisory  Commit- 
tee's Note  to  Rule  26(aXl)  and  to  Rule  26(f),  found  at  pp.  226  and  241  of  House  Document  103- 
74  express  this  intention  to  eliminate  from  the  rule  cases  decided  on  a  record. 

Additionally,  at  a  meeting  of  Chief  District  Judges  for  all  of  the  districts,  held  in  Washington 
April  29-30,  1993,  I  discussed  this  matter— along  with  others  relating  to  options  under  the  new 
rules— and  highUghted  the  fact  that  each  court  should,  before  December  1,  1993,  decide  which 
cases  to  exempt  from  the  disclosure  requirements.  I  am  also  planning  to  provide  in  writing  to 
each  district  court,  well  in  advance  of  the  December  1st  date,  additional  suggestions  concermng 
their  options  under  the  new  rules,  and  hopefully  will  have  this  information  distributed  even  be- 
fore this  hearing.  The  development  of  these  suggestions  has,  however,  been  complicated  bv  the 
possibiUty  of  legislation  that  might  affect  the  type  of  action  the  courts  would  need  to  take  in 
order  to  make  their  choices  under  the  amended  rules  and  the  CJRA. 
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on  this  item,  and  particularly  on  the  objections  thus  far  made  to  the  Subcommittee, 
except  as  you  want  me  to  address  other  aspects  of  the  amendments. 

The  objection  that  early  disclosure  requirements  will  be  counterproductive  resulting 
in  increased  costs  by  adding  another  layer  of  discovery  disputes 

This  concern — stressed  in  the  Supreme  Covirt  dissent,  in  which  Justice  Souter  also 
joined — is  a  legitimate  and  potentially  meritorious  objection.  The  Advisory  Commit- 
tee would  have  to  acknowledge  that  many— perhaps  most — of  those  drawn  into  the 
debate  by  the  principal  critics  are,  in  good  faith,  genuinely  concerned  that  the  dis- 
closure obligations  will  breed  a  new  arena  for  unproductive  pretrial  disputes;  and, 
quite  candidly,  we  cannot  say  with  certainty  that  their  fears  are  unfounded.  We  be- 
lieve, however,  that  their  apprehensions  will  prove  to  be  greatly  exaggerated  and 
that  experience  will  demonstrate  that  mandatory  early  disclosure  of  core  informa- 
tion actually  reduces  the  time  and  expense  of  discovery.  While  some  disputes  will 
doubtless  arise  concerning  the  disclosure  requirements,  particularly  during  the  pe- 
riod when  litigants  and  courts  are  adapting  to  the  new  rules,  this  burden  should 
be  more  than  offset  by  a  reduction  in  the  disputes  arising  from  early  interrogatories 
and  subsequent  discovery  requests. 

Critics  approach  the  new  rule  by  asking  this  question:  can  the  disclosure  require- 
ments be  used  by  a  litigant,  if  permitted  to  do  so  by  the  court,  to  distort  and  frus- 
trate the  goal  of  reduced  expenses  and  delay  in  the  discovery  process?  My  question 
is  whether,  under  guidance  by  judges,  attorneys  can  and  will  conform  and  adapt 
their  traditional  practices  in  a  manner  that  will  achieve  the  worthwhile  objectives 
of  the  new  procedure. 

I  am  personally  convinced  that  the  critics  are  underestimating  the  abiUty  of  law- 
yers and  judges  to  bring  about  these  changes  without  generating  a  new  round  of 
disputes. 6  I  am  not  alone  in  tiiis  view,  as  evidenced  by  the  fact  that  23  of  the  41 
CJRA  plans  adopted  as  of  June  1,  1993,  include  some  variant  of  an  early  disclosure 
requirement,  and  many  other  courts  are  in  the  process  of  including  such  provisions 
in  their  plans.  As  the  Subcommittee  knows,  these  plans  are  developed  on  a  local 
basis  by  members  of  the  bench,  bar,  and  public  to  reduce  the  expense  and  delays 
in  civil  Utigation.  While  only  anecdotal  evidence,  my  conversations  with  judges  and 
lawyers  in  districts  that  have  already  implemented  disclosure  obligations  indicate 
that  few  disputes  requiring  court  intervention  have  occurred  in  complying  with 
those  obUgations.  I  trust  that  Judge  Brazil,  who  is  also  scheduled  to  appear  before 
this  Subcommittee,  will  comment  on  the  experience  of  the  Northern  District  of  Cali- 
fornia in  implementing  a  disclosure  program. 

A  major  area  of  debate  relates  to  the  timing  and  scope  of  early  disclosures.  Many 
have  urged — and  some  district  courts  have  provided  in  their  CJRA  plans — that  par- 
ties should  be  required  to  disclose  only  those  witnesses  and  description  of  documents 
which  would  be  used  to  support  their  positions  in  the  case  and  that  these  disclo- 
sures should  be  made  sequentially,  first  by  the  plaintiff  and  then  by  the  defendants. 
Some  plans,  using  language  contained  in  the  initial  published  draft  of  the  proposed 
change,  call  for  disclosure  of  witnesses  and  document  descriptions  that  bear  signifi- 
cantly on  the  issues  in  the  case.  Some  plans  call  for  actual  production  of  documents, 
rather  than  merely  a  description. 

Based  upon  the  numerous  comments,  the  Advisory  Committee  concluded  that  the 
best  balance — between  the  information  likely  to  be  needed  and  the  potential  for  dis- 
putes— was  to  call  for  essentially  simultaneous  exchange  of  the  core  information  (at 
or  following  the  in-person  meeting  of  counsel)  and  to  use  traditional  concepts  of  rel- 
evancy in  defining  the  scope  of  information  to  be  disclosed. 

One  refinement,  prompted  largely  by  defendants  concerned  about  vague  allega- 
tions sometimes  contained  in  notice  pleading,  was  to  Hnk  the  presumptive  scope  of 
disclosure  obligations  to  the  disputed  facts  identified  with  particularity  in  the  plead- 
ings. Also,  the  rule,  as  ultimately  submitted  to  and  adopted  by  the  Supreme  Court, 
requires  an  early  meeting  of  counsel  to  discuss  and  clarify  the  issues  in  the  case, 
with  the  expectation  this  discussion  should  eliminate  most  of  the  controversies  that 
might  otherwise  arise  concerning  the  scope  of  disclosures. 

There  is  no  one  right  answer  at  the  present  time  regarding  how  the  initial  disclo- 
sure requirements  should  be  worded.  For  this  reason — as  well  as  to  facilitate  the 
mandates  of  the  CJRA  in  calling  for  local  experimentation — Rule  26(a)(  1)  expressly 
permits  locad  courts  to  vary  from  the  national  standards  for  initial  disclosure,  or  in- 
deed even  to  "opt  out"  of  any  such  requirement  altogether  during  the  present  period 


8  The  Committee  Notes  (at  p.  228)  stress  that  "the  disclosure  requirements  should,  in  short, 
be  applied  with  common  sense  and  in  the  light  of  the  principles  of  Rule  1,  keeping  in  mind  the 
salutary  purposes  that  the  rule  is  intended  to  accompUsh.  The  litigants  should  not  indulge  in 
gamesmanship  with  respect  to  the  disclosure  obUgations." 
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of  experimentation.  Under  the  Civil  Justice  Reform  Act,  the  Advisory  Committee 
will  have  an  obligation  to  review  the  experience  of  courts  operating  with  different 
versions  of  disclosure  requirements. 

The  objection  that  early  disclosure,  coupled  with  the  provisions  for  sanctions  and  a 
duty  to  supplement,  will  result  in  unnecessary  disclosure 
Some  argue  that  the  potential  sanctions  for  insufficient  disclosures  are  too  severe 
and  may  lead  responsible  litigants  to  "over-disclose."  Much  of  this  criticism  results 
from  a  failure  to  read  the  rules  and  Notes,  or  to  recognize  the  changes  made  from 
the  initial  published  draft.  ,  .  , 

The  initial  disclosure  under  Rule  26(a)(1)— whatever  the  scope  of  information 
specified  in  the  national  rule  or  a  local  rule  or  plan — is  to  be  "based  on  the  informa- 
tion then  reasonably  available  to  it;"  and  the  signature  on  the  disclosure  constitutes 
under  Rule  26(g)(1)  a  representation  that  "to  the  best  of  the  signer's  knowledge,  in- 
formation, and  belief,  formed  after  reasonable  inquiry,  the  disclosure  is  complete 
and  correct  as  to  the  tune  it  is  made."  The  Committee  Note  (pp.  229-30)  emphasizes 
that  the  rule  "does  not  demand  an  exhaustive  investigation  at  this  stage  of  the  case, 
but  one  that  is  reasonable  under  the  circumstances,  focusing  on  the  facts  that  are 
alleged  with  particularity  in  the  pleadings,"  and  then  indicates  a  variety  of  factors 
that  might  affect  the  type  of  investigation  that  should  be  expected. 

Rule  26(e)  imposes  a  duty  to  supplement  this  disclosure  if  the  party  "learns  that 
in  some  material  respect  the  information  disclosed  is  incomplete  or  incorrect  and  if 
the  additional  corrective  information  has  not  otherwise  been  made  known  to  the 
other  parties  during  the  discovery  process  or  in  writing."  This  obligation  is  actually 
less  demanding  than  the  supplementation  required  by  prior  Rule  26(e)(1)(A)  for  in- 
terrogatories about  persons  naving  knowledge  of  discoverable  matter,  and  is  essen- 
tially the  same  as  imder  prior  Rule  26(e)(2)  regarding  document  requests. 

Criticism  about  the  sanctions  for  violations  of  the  disclosure  requirements  has 
been  directed  to  Rule  37(cXl),  which  provides  that  a  party  "that  without  substantial 
justification  fails  to  disclose  information  required  by  Rule  26(a)  or  26(e)(1)  shall  not, 
unless  such  failure  is  harmless,  be  permitted  to  use  as  evidence  any  witness  or  in- 
formation no  so  disclosed."  7  This  potential  penalty— precluding  a  party  from  offering 
at  trial  evidence  not  previously  disclosed  by  it— hardly  justifies  any  concern  about 
"over-disclosure."  This  is  an  entirely  appropriate  sanction  if  a  party  fails  to  make 
a  disclosure  required  by  the  tolerant  standards  prescribed  in  Rules  26(a)(1)  and 
26(e)(1)  and  this  failure  is  "without  substantial  justification"  and  causes  harm  to  an- 
other party.  ,.  j,   ■     %.  ■      ^ 

Rule  37(c)(1)  recognizes  that  preclusion  of  evidence,  as  just  discussed,  is  obviously 
no  sanction  at  all  if  a  party  violation  fails  to  disclose  information  harmful  to  its  posi- 
tion in  the  case.  The  rule  provides  that  other  appropriate  sanctions  should  be  im- 
posed in  such  circumstances,  which  "may  include  informing  the  jury  of  the  failure 
to  make  the  disclosure."  Unlike  the  original  published  draft,  the  rule  does  not  man- 
date, but  merely  permits,  this  type  of  sanction,  as  is  true  now  in  the  analogous  situ- 
ation of  spoliation  of  evidence.  Given  the  tolerant  standards  of  Rules  26(a)(1)  and 
26(e)(1)  and  the  need  to  show  that  the  failure  to  disclose  was  both  "without  substan- 
tial justification"  and  harmful  to  another  party,  it  is  difficult  to  see  why  this  poten- 
tial sanction  should  somehow  result  in  over-investigation  and  over-disclosure,  any 
more  than  has  this  same  potential  sanction  for  concealment  in  answering  interrog- 
atories. 

The  objection  that  the  national  standard  calls  on  defendants  to  disclose  too  much  too 
early 
Though  expressly  subject  to  local  variation  as  to  scope  and  timing.  Rule  26(a)(1) 
establishes  a  framework  for  disclosure  that,  in  the  Advisory  Committee's  opinion, 
is  not  unfair  to  defendants,  some  of  whom  have  complained  that  it  calls  for  too 
much  information,  too  early  in  the  Utigation. 

The  information  required  to  be  disclosed— and,  more  particularly,  the  identifica- 
tion of  persons  Ukely  to  have  discoverable  information  and  a  general  description  of 
the  types  of  relevant  documents,  whether  or  not  supportive  of  the  responding  party's 
position— is  clearly  information  of  the  sort  that  courts  have  ordered  provided  when 
sought  through  interrogatories.  Since  1970,  Rule  26(b)(1)  has  declared  to  be  discov- 
erable "any  matter,  not  privileged,  which  is  relevant  to  the  subject  matter  involved 
in  the  action,  whether  it  relates  to  the  claim  or  defense  of  the  party  seeking  discov- 
ery or  to  the  claim  or  defense  of  any  other  party,  including  the  existence,  descrip- 


7  The  complaints  about  possible  sanctions  for  violation  of  the  disclosure  reamrements  have  not 
generally  cited  the  possible  sanctions  under  Rules  26(gX3)  and  37(aX4),  as  these  are  essentially 
the  same  as  for  failures  to  answer  interrogatories. 
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tion,  nature,  custody,  condition,  and  location  of  any  books,  documents,  or  other  tan- 
gible things  and  the  identity  and  location  of  persons  having  knowledge  of  any  dis- 
coverable matter."  The  matters  to  be  disclosed  under  Rule  26(a)(1)  represent,  in  fact, 
only  a  subset  of  the  items  that  parties  have  long  been  permitted  to  obtain  through 
interrogatories. 

Nor  does  the  rule  advance  the  time  when  a  defendant  must  supply  this  informa- 
tion. Under  the  prior  rule,  interrogatories  and  document  requests  could  be  served 
with  the  complaint  and  a  defendant  was  required  to  respond  within  45  days  after 
service.  Under  the  amended  rules,  these  discovery  requests  are  not  to  be  served 
with  the  complaint  and  the  time  for  initial  disclosure — ^unless  altered  by  local  rule, 
court  order,  or  stipulation — ^is  measured  by  reference  to  the  times  for  scneduling  or- 
ders and  the  meeting  of  counsel.  In  the  typical  case  the  defendant's  initial  disclo- 
sures would  not  be  due  until  approximately  75  days  after  being  served  with  the 
complaint.  They  would  have  significantly  more  time  to  produce  records  that  might 
ultimately  be  sought  through  Rule  34  requests  following  the  initial  disclosiu-e. 

In  short,  defendants  will  have  to  disclose  less  information  than  they  formerly 
could  be  required  to  provide,  and  will  have  more  time  to  do  so. 

The  objection  that  disclosure  requirements  will  undermine  an  attorney's  duty  to  the 
client 

As  noted,  the  national  standard  does  not  require  disclosure  of  any  matters  that 
have  not  long  been  discoverable. s  Arguments  that  the  disclosure  reqxiirements  will 
somehow  impinge  on  the  attorney-client  relationship  take  two  forms:  first,  that  an 
adversary — whether  deliberately  or  negligently — may  not  ask  for  some  or  any  of  the 
information  covered  by  the  disclosure  requirement;  and  second,  that  the  attorney's 
role  in  helping  to  identify  potential  witnesses  and  types  of  documents  which  are 
"relevant"  involves  professional  skills  that  should  not  result  in  benefiting  an  adver- 
sary. 

In  the  situation  where  a  conscious  decision  would  be  made  by  an  adversary  not 
to  seek  information  subject  to  the  disclosure  requirement,  the  parties  can,  under  the 
amended  rules,  agree  that  no  such  disclosure  be  made. 

The  more  likely  situation  involves  the  negligent  failure  of  an  adversary  to  seek 
such  information,  typically  by  using  words  that  provide  the  responding  party  with 
an  arguable  basis  to  avoid  disclosing  clearly  relevant  information.  The  desire  of  liti- 
gants to  benefit  from  such  errors  is  understandable,  just  as  when  litigants  under 
common  law  pleading  were  more  than  happy  to  take  full  advantage  of  technical 
rules  of  pleading. 

In  fact,  most  of  these  errors  are  ultimately  corrected — ^though  with  extra  expense 
and  delay — as  the  case  proceeds  towards  trial.  Through  motions  to  compel  or  supple- 
mental discovery  requests,  the  information  needed  to  fairly  prepare  for  trial  is  usu- 
ally obtained.  In  the  few  cases  where  this  does  not  occur,  there  is  a  substantial  risk 
of  unnecessary  confusion  at  trial  or  an  unjust  result,  contrary  to  the  spirit  of  Rule 
1.  We  do  not  believe  the  attorney-client  relationship  is  undermined  by  requiring  the 
disclosure  of  core  information  needed  by  the  parties  to  prepare  properly  for  trial. 

To  be  sure,  lawyers  will  be  using  their  professional  sKills  in  helping  clients  to 
identify  information  subject  to  the  disclosure  requirements.  This  they  do  now,  when 
assisting  in  the  preparation  of  objections  and  responses  to  formal  discovery  requests. 
They  will  not  be  called  upon  to  do  more  than  they  have  had  to  do  under  the  former 
rules  when  similar  interrogatories  were  asked,  objections  made,  and  an  order  en- 
tered requiring  answers.  What  the  amended  rule  does  is  to  eliminate  these  three 
steps  with  respect  to  the  four  types  of  information  described  in  Rule  26(a)(1),  elimi- 
nating the  cost  and  delay  such  procedures  have  regularly  added  to  the  litigation 
process. 

The  objection  that  criticism  is  widespread  and  that  changes  in  the  published  draft 
should  have  resulted  in  republication  and  a  new  period  for  comments 

Critics  emphasize  the  extent  of  opposition  from  the  bar  and  regular  litigants.  I 
do  not  minimize  this  opposition  or  fault  the  principal  antagonists  for  their  zeal  and 
success  in  corralling  support.  The  rule-making  process  must  not,  however,  become 
captive  to  populist  appeals  or  subjected  to  plebiscites,  particularly  when  considering 
amendments  that  involve  a  balancing  of  competing  interests.  The  Advisory  Commit- 
tee and  the  Standing  Committee — each  composed  of  judges,  lawyers,  and  academ- 


8  There  is  one  part  of  the  disclosure  requirements  which  may  be  viewed  as  expanding  the 
scope  of  discoveraole  matters.  Courts  presently  are  divided  as  to  whether  testifying  experts  can 
be  required  to  produce  otherwise  privileged  or  protected  materials  that  they  have  considered  in 
forming  their  opinions.  Rule  26(aX2)  resolves  this  conflict,  adopting  the  position  that  informa- 
tion considered  by  a  testifying  expert  should  be  discoverable  and  that  accordingly  counsel  should 
be  cautious  in  furnishing  their  experts  with  materials  they  are  unwilling  to  have  disclosed. 
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ics — must  use  their  collective  experience  and  judgment  in  evaluating  procedures  for 
use  in  a  wide  variety  of  civil  cases  in  federal  court,  which  affect  plaintiffs,  defend- 
ants, judges,  and  members  of  the  public,  not  all  of  whom  will  see  eye-to-eye  on  a 
given  issue.  We  read  or  heard,  and  considered,  comments  from  hundreds  of  individ- 
uals and  groups,  incorporating  into  the  rules  many  of  their  suggestions.  That  many, 
whose  views  were  soUcited  but  not  altogether  adopted,  continue  to  advocate  their 
earlier  positions  is  not  surprising. 

It  is  worth  repeating  that  23  of  the  41  CJRA  plans  adopted  as  of  June  1,  1993, 
include  some  form  of  early  disclosure  reqviirement  and  that  many  of  the  remaining 
53  districts  are  planning  to  do  so.  These  plans  have  been  formvdated  through  the 
deUberative  efforts  of  diverse  groups  of  judges,  lawyers,  litigants,  and  members  of 
the  public  seeking  to  put  aside  their  parochial  or  partisan  views  in  the  interest  of 
reducing  costs  and  delays  in  civil  Utigation. 

Some  critics  have  suggested  that  the  various  changes  made  by  the  Advisory  Com- 
mittee or  Standing  Committee  to  the  published  amendments  to  Rules  26-37— or  at 
least  the  provisions  the  critics  objected  to — should  have  been  r^ublished,  with  an 
additional  period  for  comments.  There  were  a  number  of  modifications  made — for 
the  better,  we  believe.  These  came  as  a  result  of  suggestions  made  during  the  com- 
ment period,  and  none  had  the  effect  of  enlarging  the  scope  of  the  change  to  tlie 
existing  rules  or  doing  more  than  altering  the  specific  language  of  concepts  con- 
tained in  the  published  draft.  Republication  was  clearly  not  required  by  the  applica- 
ble statutes  or  the  procedures  of  the  Judicial  Conference  that  govern  the  rule-mak- 
ing process.9  To  adopt  the  argument  that  under  such  circumstances  repubUcation 
should  be  required  would  ultimately  restilt  in  gr'^atly  diminishing  the  value  of  pub- 
lic comments,  creating  a  major  disincentive  for  making  improvements  suggested 
diuing  the  comment  period. 

Some  mention  should  be  made  regarding  the  actions  of  the  Supreme  Coiul  in 
adopting  these  amendments,  and  particularly  the  dissent  of  Justices  Scalia,  Thom- 
as, and  Souter,  the  concurrence  of  Justice  White,  and  the  transmittal  letter  of  the 
Chief  Justice.  I  take  quite  seriously,  and  have  attempted  to  address,  the  various 
points  made  in  the  dissent.  The  institutional  difficulties  faced  by  the  Supreme  Court 
in  fulfilling  its  statutory  role  respecting  amendment  of  federal  rules  were  high- 
lighted in  Justice  White  s  concurrence  and  partly  echoed,  in  more  muted  tones,  by 
the  Chief  Justice  in  his  transmittal  letter.  It  should  be  noted  that  the  same  caveat 
from  the  Chief  Justice  was  included  in  his  letters  transmitting  changes  in  other  sets 
of  federal  rules,  whose  adoption  had  provoked  no  dissent.  The  role  of  the  Supreme 
Court  in  the  rule-making  process  is  the  subject  of  legislation,  which  Congress  may 
at  any  time  reconsider.  I  would  not,  of  course,  presume  to  speak  for  the  Supreme 
Court  on  this  subject. 

The  objection  that  any  disclosure  requirements  should  await  the  results  of  local  ex- 
perimentation under  the  CJRA 
This  objection  has  two  aspects:  one  has  substance  and  is  arguably  meritorious;  the 
other,  as  I  view  it,  should  be  summarily  rejected.  .  . 

To  the  extent  critics  say  that,  because  of  the  statutory  requirement  for  a  critique 
of  local  experiments  under  CJRA  plans,  all  recognition  at  this  time  in  the  national 
rules  of  early  disclosure  should  be  eliminated  or  suspended,  they  are  wrong.  I  am 
aware  of  suggested  legislation  that  would,  through  deletion  of  Rule  26(a)(1)  and 
rewording  of  other  portions  of  the  rule,  eliminate  all  references  to  initial  disclosure. 
This  would  be  a  mistake.  At  least  in  some  fashion— in  the  legislative  history  if  not 
in  the  text  itself—,  the  rules  that  become  effective  on  December  1,  1993,  must  give 
legitimacy  to  initial  disclosure  requirements  in  the  CJRA  plans,  which  all  districts 
must  adopt  by  that  same  date. 

As  noted,  23  of  the  districts  have  already  included  variants  of  early  disclosure  as 
part  of  their  CJRA  plans,  and  many  others  are  planning  to  do  so.  Disclosure  of  core 
information  without  going  through  the  process  of  interrogatories,  objections,  and  or- 
ders compelling  answers  is — whatever  the  debates  over  scope,  timing,  etc. — a  matter 
that  must  be  explored  and  tried  as  a  part  of  the  CJRA  mandate.  Without  some 
modification  in  the  Rviles  of  Civil  Procedure,  these  experiments  will  be  subject  to 
unnecessary  controversies  in  which  litigants  contend  that  local  disclosure  require- 
ments contravene  28  U.S.C.  §2071,  and  legislative  rejection  of  disclosure  require- 
ments would  doubtless  be  used  as  a  basis  for  attacking  the  validity  of  local  disclo- 
sure programs.  Should  legislation  be  enacted  to  delete  or  suspend  the  provisions  for 
initial  disclosure,  it  is  essential,  in  order  to  complement  the  aims  of  the  CJRA,  that 

»It  may  be  noted  that  the  four  Justices  commenting  on  the  rules  did  not  criticize  the  process 
which  led  to  the  submission  to  the  Supreme  Court. 
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some  approval  be  given  for  district  courts  to  incorporate  disclosure  provisions  in 
their  plans. 

Some — such  as  the  American  Bar  Association  and  the  Department  of  Justice — 
have  taken  the  position  that  the  amendment  of  Rule  26(a)(1)  be  deferred  or  sus- 
pended until  after  December  31,  1995.  This  would  be  a  mistake.  It  is  very  important 
that  the  new  Rules — with  their  broad  authorization  for  local  variation — take  effect 
on  December  1,  1993,  which  is  the  same  date  that  all  94  districts  must  have  adopted 
their  local  CJRA  plans.  It  is  also  important  that  further  changes  in  the  national 
rules  regarding  disclosure  not  be  considered  until  after  completion  of  the  study  of 
the  20  courts  due  by  December  31,  1995.  After  that  date,  consideration  of  further 
changes  wiU  be  appropriate — indeed,  is  mandated  under  the  CJRA  (see  footnote  4). 
Proposals  at  that  time  for  further  amendments  should  be  handled  through  the  regu- 
lar rule-making  process,  which  enables  the  appropriate  committees  of  the  Judicial 
Conference  to  draft  and  pubUsh  proposed  changes  and  then  provides  substantial 
time  for  suggestions,  criticisms,  etc.  to  be  made  by  the  bench,  bar,  and  public  to 
these  committees.  Proposed  changes  would  then  be  subject  to  scrutiny  by  the  Judi- 
cial Conference,  sent  to  the  Supreme  Court,  and  if  adopted  transmitted  to  Congress 
with  the  7-month  delay  period  before  they  became  effective.  My  best  estimate  is  that 
new  rules,  following  the  schedule  directed  under  the  CJRA,  could  not  become  effec- 
tive until  December  1,  1998.  It  would  be  a  major  mistake  to  short-cut  this  process 
and  attempt  to  explore  these  difficult  questions  directly  with  Congressional  commit- 
tees, without  the  extensive  prior  deliberation  provided  by  the  rule-making  process. 
This  is  particvilarly  true  because  the  Judicial  Conference  has  a  statutory  mandate 
to  consider  initiation  of  possible  rules  changes  after  December  31,  1995. 

It  was  for  these  reasons  that,  at  the  hearing  before  the  House  Subcommittee,  I 
indicated  that  legislation  deferring  or  suspending  the  effective  date  of  the  disclosure 
requirements — whether  for  one  year  or,  as  the  ABA  suggests,  for  2  years — would, 
in  my  opinion,  be  the  worst  course  of  action.  If  Congress  is  unwilling  for  some  of 
the  rules  to  take  effect  on  December  1,  1993,  as  scheduled,  it  would  be  far  pref- 
erable, in  my  opinion,  for  those  rules  to  be  rejected  at  this  time,  rather  than  sus- 
pended or  deferred  for  later  consideration  and  possible  modification  by  Congress 
outside  the  rule-making  process.  In  making  this  comment,  I  am  assiuning,  of  course, 
that  any  such  rejection  would  be  accompanied  by  appropriate  statutory  language  or 
legislative  history  making  clear  that  this  action  would  not  impair  the  authority  of 
districts  to  adopt  such  procedures  under  their  local  CJRA  plans  or  preclude  possible 
amendments  relating  to  such  subjects  if  adopted  under  the  rule-making  process 
after  the  experimentation  period. 

Some  critics  no  doubt  wiU  recognize  the  critical  need  that  the  national  rules  (or 
legislation)  authorize  local  court  adoption  of  disclosure  procedures,  but  urge  that, 
pending  completion  of  the  CJRA  experiments,  there  be  such  an  authorization  cou- 
pled with  provisions  deleting  or  suspending  the  partioilar  early  disclosure  format 
contained  in  Rule  26(a)(1).  This  alternative  was  seriously  considered  and,  at  one 
point  during  the  deUberative  process,  was  viewed  by  the  Advisory  Committee  as  the 
approach  to  take.  At  that  stage,  new  language  for  Rule  26(a)(1) — with  complemen- 
tary changes  in  other  related  rules — was  developed  that  would  authorize  courts  to 
adopt  early  disclosxu-e  plans,  but  without  indicating  any  particular  suggested  frame- 
work for  disclosure. 

As  Justice  ScaUa  and  others  have  observed,  the  Advisory  Committee  later  decided 
to  return  to  a  system  of  prescribing  an  early  disclosure  format,  coupled  with  expUcit 
authorization  for  modification  by  local  rule,  court  order,  or  stipulation.  Why  this 
change? 

First,  absent  any  suggested  disclosure  format  in  the  national  rules,  too  many  local 
variants  would  likely  emerge,  compUcating  the  Congressional  mandate  to  review  ex- 
perience of  courts  under  their  plans. 

Second,  the  particular  disclosure  provisions  now  contained  in  Rule  26(a)(1)  are  eq- 
viitable,  workaole,  and  potentially  beneficial.  Given  the  time  and  energy  expended 
in  stud3dng  the  comments  regarding  early  disclosure,  the  Advisory  Committee  be- 
lieves it  should  provide  the  various  district  coiuts  with  the  benefit  of  its  best  judg- 
ment concerning  a  disclosure  procedure. 

Third,  the  success  of  a  disclosure  program  will  depend  in  part  on  education  of  the 
bench  and  bar,  and  incorporation  of  disclosure  provisions  into  the  national  rules, 
even  though  subject  to  local  variation,  will  facilitate  that  learning  process.  As  an 
aside,  I  should  note  that,  although  few  major  disputes  have  thus  far  erupted  in  dis- 
tricts with  disclosure  requirements,  part  of  the  reason  may  be  that  often  the  parties 
have  been  unaware  of  their  obUgations  under  the  local  plans. 

Though  the  judiciary  was  hardly  an  enthusiastic  supporter  of  enactment  of  the 
CJRA,  it  is  committed  to  using  its  best  efforts  to  achieve  the  laudable  goals  of  that 
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legislation.  It  would  be  a  mistake  for  Congress  now  to  withdraw  from  the  judiciary 
some  of  tiie  tools  needed  to  make  that  legislation  work. 

IV.  VIDEOTAPED  DEPOSITIONS;  RULE  30(B) 

Let  me  start  on  this  subject  by  noting  that  the  amendments  relating  to 
videotaping  of  depositions  are  not  critical  and — provided  the  statutory  language  is 
carefully  selected — could  be  eliminated  without  affecting  the  other  changes  in  Rules 
26-37.  We  do  beUeve,  however,  that  the  changes  affecting  recording  of  depositions 
will  be  beneficial,  reducing  unnecessary  covirt  involvement  and  providing  appro- 
priate protection  and  safeguards  for  non-stenographic  recording  of  depositions.  Prop- 
erly understood,  the  changes  in  Rxile  30(b)  will  not  adversely  affect  covirt  reporters  "> 
or  the  integrity  of  judicial  processes. 

If,  however,  your  experience  is  similar  to  that  of  the  Advisory  Committee,  you  can 
expect  to  receive  thousands  of  letters  complaining  of  the  changes,  principally  con- 
tained in  amended  Rule  30(b),  relating  to  non-stenographic  recording  of  testimony. 
Again,  if  ovu-  experiences  are  similar,  much  of  this  correspondence  will  be  off-target, 
erroneously  assuming  that  the  amendments  are  aimed  at  eliminating  court  report- 
ers from  the  recording  of  trial  testimony.  The  amendments  do  not  jeopardize  or  af- 
fect the  role  of  court  reporters  during  trials,  and  do  not  indicate  any  type  of  hidden 
agenda  by  the  Committee  to  eliminate  court  reporters. 

There  are,  however,  those  who,  though  aware  that  the  amendments  affect  only 
the  recording  of  depositions,  are  nevertheless  concerned,  inter  alia,  over  the  poten- 
tial for  additional  disputes  when  depositions  are  not  recorded  stenographically. 

Amended  Rule  30(b)  will  permit  any  party  to  decide  whether  a  deposition  should 
be  recorded  stenographicsdly  or  non-stenographically.  A  party  noticing  a  deposition 
can  arrange  for  stenographic  or  non-stenographic  recording,  and  any  other  party, 
dissatisfied  with  that  selection,  can  arrange  for  another  form  of  recording  at  its  ex- 
pense. The  parties'  decisions  will,  no  doubt,  be  governed  by  considerations  of  cost, 
accuracy,  and  potential  utiUty  at  trial.  The  rules  include  new  provisions  to  assure 
the  fairness  of  non-stenographic  recordings,  and  reauire  that  a  party  expecting  to 
use  a  non-stenographic  recording  at  trial  must  provide  the  court  and  opposing  coun- 
sel with  a  written  transcript  of  tlie  pertinent  portions.  This  latter  reqviirement  is 
of  special  value  to  trial  and  appellate  judges  called  upon  to  preview  or  review  such 
depositions. 

Formerly,  non-stenographic  recording  of  depositions  required  either  the  parties' 
stipulation  or  the  court's  approval.  Requests  tor  non-stenographic  recordings,  how- 
ever, were  routinely  granted,  unless  there  were  special  reasons  to  deny  the  request 
or,  more  frequently,  disagreements  between  counsel  regarding  procedures  to  be  fol- 
lowed at  the  deposition  or  in  preparing  a  transcript.  Most  of  these  disagreements 
should  be  eliminated  by  the  new  safeguards  incorporated  into  the  amended  rule  and 
the  opportunity  to  arrange  for  another  method  of  recordings.  The  court  is  still  avail- 
able through  a  Rule  26(c)  motion  if  serious  controversies  about  recording  cannot  be 
resolved  by  the  parties,  but  the  rule  will  relieve  judges  from  unnecessary  involve- 
ment in  such  matters. 

Some  have  suggested  that  the  opportunity  for  multiple  recordings  of  depositions 
will  generate  disputes  over  which  recording  is  the  more  accurate.  This  has  been  a 
potential  source  for  dispute  under  the  prior  rules,  in  which  authorizations  for 
videotaped  depositions  have  often  been  accompanied  by  a  requirement  for  simulta- 
neous recording  by  a  court  reporter;  but,  so  far  as  I  am  aware,  such  disputes  have 
been  practically  non-existent.  There  are  disputes  when  evidence  is  offered  about  a 
deponent's  testimony  through  oral  examination  of  a  person  present  at  the  deposi- 
tion, but  there  is  no  reason  for  the  number  of  these  disputes  to  increase  under  the 
new  rules. 

The  controversy  over  Rule  30(b)  has  inappropriately,  in  my  view,  raised  disputes 
as  to  the  relative  cost,  accvu-acy,  and  value  of  stenographic  transcriptions  versus 
non-stenographic  recordings.  This  is  not  the  time  to  attempt  to  resolve  this  debate. 
Rule  30(b)  does  not  favor  one  form  of  recording  over  the  other,  and  leaves  counsel 
free — subject  to  court  review  on  motion — to  select  the  particular  form  they  prefer. 
With  the  increasing  use  by  court  reporters  of  equipment  incorporating  the  latest 
technological  improvements,  we  can  expect  their  professional,  independent  services 
to  be  valued  by  judges  and  lawyers  even  more  than  at  present. 


10  Other  amendments  may  adversely  affect  court  reporters;  namely,  those  C£illing  for  a  reduc- 
tion in  the  number  of  depositions  and  authorizing  courts  to  impose  limits  on  the  length  of  depo- 
sitions. So  far  as  I  am  aware,  however,  there  has  been  no  overt  opposition  by  court  reporters 
to  these  provisions.  It  should  be  noted  that  still  other  amendments,  particularly  those  in  Rule 
30(e),  were  made  to  reduce  some  of  the  problems  typically  faced  by  coiul  reporters. 


18 

I  was  asked  by  the  House  Subcommittee  whether  the  proposed  changes  were 
prompted  by  complaints  regarding  the  cost  or  delay  of  stenographic  depositions,  and 
answered  no.  While  some  may  argue  that  video-taped  depositions  are  less  expensive 
than  stenographically-recorded  depositions,  this  is  a  matter  that  depends  upon  a 
number  of  factors,  such  as  the  availability  of  reporting  services,  the  place  where 
depositions  will  be  conducted,  and  the  likelihood  that,  after  a  deposition  is  taken, 
a  written  transcript  will  be  needed.  Nor  did  the  Advisory  Committee  receive  any  sig- 
nificant criticism  of  the  time  taken  by  court  reporters  in  providing  transcripts. 

The  purpose  of  the  amendments  is  to  provide  in  the  rules  some  safeguards  to  pro- 
tect the  fairness  and  integrity  of  the  record  when  a  deposition  is  recorded  by  other 
than  stenographic  means  (rather  than  having  to  deal  with  these  matters  on  an  ad 
hoc  basis);  to  assure  that  a  written  transcript  will  be  provided  to  the  court  and  other 
litigants  when  a  video-taped  deposition  is  used  at  trial;  and  to  eliminate  the  need 
for  judicial  involvement  regarding  the  method  of  recording  a  deposition  except  when 
some  special  problem  arises  that  merits  a  Rule  26(c)  motion. 

Without  intending  any  criticism  of  the  services  provided  by  court  reporters  in  re- 
cording depositions,  I  would  like  to  comment  briefly  on  one  point  presented  orally 
at  the  hearing  before  the  House  Subcommittee  by  one  of  the  speakers.  The  point 
was  made  that  court  reporters  provide  an  essential  role  as  an  independent,  neutral 
recorder  of  the  deposition.  But  this  same  point  could  just  as  well  have  been  made 
respecting  persons  who  videotape  a  deposition,  for  the  same  rules  (Rule  28(c)  and 
Rule  29)  prescribe  standards  regarding  the  independence  of  such  persons. 

As  I  have  emphasized,  this  nile  does  not,  in  any  way,  affect  me  use  of  court  re- 
porters to  record  trials  and  does  not  indicate  any  disaffection  by  the  judiciary  with 
the  recording  of  trial  proceedings  by  court  reporters. "  In  this  connection,  it  may  be 
noted  that  another  Judicial  Conference  committee  within  the  last  several  weeks  has 
concluded  that  the  current  experimentation  with  video-taping  of  trials  in  lieu  of  a 
stenographic  transcript  should  not  be  extended,  and  that  the  overwhelming  majority 
of  district  judges  have  continued  to  have  proceedings  before  them  recorded  by  a 
court  reporter  rather  than  by  adopting  the  alternative  for  audio-recording  equip- 
ment. 

V.  CONCLUSION 

I  urge  Congress  to  resist  the  pressures  for  legislative  intervention  and  to  permit 
the  rules  to  take  effect  on  Decemoer  1,  1993,  as  scheduled. 

Should,  however,  legislation  be  seriously  considered,  special  care  must  be  taken 
in  the  drafting.  Due  to  the  interrelationship  of  provisions  in  different  rules,  or  dif- 
ferent parts  of  the  same  rule,  even  minor  changes  can  produce  inadvertent  incon- 
sistencies or  conflicts.  If  legislation  is  to  be  proposed  and  pursued — and  I  hope  it 
will  not  be — I  will  be  happy  to  work  with  the  Subcommittee  and  its  staff  in  an  effort 
to  avoid  such  drafting  errors. 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  thank  you  for  your  attention 
during  this  presentation  and  will  be  pleased  to  respond  to  your  questions. 


RESUME  OF  CfflEF  JUDGE  SAM  C.  POINTER,  JR. 

JUDICIAL  SERVICE 
U.S.  District  Judge,  Northern  District  of  Alabama — appointed  Oct.  14,  1970. 

Chief  Judge  since  Jan.  1982.  Has  continued  to  take  fiill  caseload  and  is 
among  most  current  in  country.  The  district,  with  8  active  judgeships  and 
3  semor  judges,  has  had  for  over  10  consecutive  years  the  fastest  disposi- 
tion rate  in  country  for  criminal  cases  and  one  of  the  fastest  disposition 
rates  for  civil  cases,  with  relatively  few  three-year  old  civil  cases. 

Currently  assigned,  in  addition  to  regular  case  load,  the  MDL  "breast  im- 
plant litigation,"  consisting  at  the  present  time  of  more  than  3,300  cases. 

Presided  at  trial  of  some  of  most  complex  civil  cases  in  history  of  federal 
court,  including  two  national  class-action  anti-trust  jury  trials.  Handled 
probably  largest  employment  discrimination  case  filed  in  federal  court 
(Steel  Industry  Discrimination  case). 


lilt  may  be  noted  that  there  are  competency  standards  governing  the  employment  by  federal 
courts  of  official  court  reporters.  There  are  no  such  standards  respecting  those  who  are  employed 
by  parties  to  transcribe  a  deposition.  Marketplace  considerations,  however,  have  generally  re- 
sulted in  relatively  few  incompetent  free-lance  reporters  being  employed  to  record  depositions. 


19 

Recipient,  1990  Samuel  E.  Gates  Award  from  American  College  of  Trial 
Lawyers  in  recognition  of  contributions  in  improving  the  litigation  process. 

Judge  Temporary  Emergency  Court  of  Appeals,  1980-87,  by  appointment  of  Chief 
Justice. 

Member,  Judicial  Panel  on  Multidistrict  Litigation,  1980-87,  by  designation  of 
Chief  Justice. 

Periodically  served  on  appellate  panels  of  Fifth  Circuit  and  Eleventh  Circuit 
Courts  of  Appeals. 

TEACHING 

Recipient,  1988  Frances  Rawle  Award  from  ALI-ABA  for  contributions  to  post-ad- 
mission legal  education.  Has  taught  extensively  during  twenty-two  years  on  bench — 
perhaps  more  post-admission  teaching  than  any  other  judge  in  country. 

At  various  seminars  and  programs  for  judges  (e.g.,  FJC  Seminars  for 
Newly  Appointed  Federal  Judges;  Circuit  Judicial  Conferences;  annual 
workshops  for  federal  judges).  Has  provided  instruction  for  more  than  75 
percent  of  the  current  federal  district  judges. 

At  various  seminars  and  programs  for  lawyers  and  law  students  (e.g., 
ALI-ABA  Courses  on  evidence,  trial  practice,  and  related  subjects;  meetings 
of  the  American  Bar  Association,  ana  state  and  local  bar  associations;  semi- 
nars sponsored  by  Practicing  Law  Institute,  National  Employment  Dis- 
crimination Institute,  American  Trial  Lawyers  Ass'n,  National  Economic 
Research  Associates,  Litigation  Sciences,  International  Society  of  Bar- 
risters; programs  at  law  schools,  etc.) 

Represented  American  judiciary  at  week-long  workshops  for  Canadian  judges  for 
three  years  (maximum  term). 

PUBLICATIONS 

Chairman  of  Board  of  Editors— and  principal  author— of  Manual  for  Complex  Liti- 
gation, Second  (1979-90).  (Distributed  by  several  publishers,  this  book  is  the  pri- 
mary resource  forjudges  and  lawyers  in  the  handling  of  complex  litigation.) 

Author  of  a  computerized  case-management  program  used  by  many  federal 
judges. 

Lectvires  have  been  published  in  various  journals  and  reviews. 

ACTIVITIES  WITHIN  JUDICIARY 

Currently: 

Chairman,  Advisory  Committee  on  Civil  Rules  (1990  -  )  (by  position,  a  member 
of  Subcommittee  on  Case  Management  of  the  Committee  on  Court  Administration 
&  Case  Management) 

Past  service: 

Member,  Judicial  Conference  of  United  States  (1987-90) 
Member,  Standing  Committee  on  Rules  and  Practice  (1988-90) 
Member,  Judicial  Ethics  Committee  (1980-88)  (while  on  committee,  rede- 
signed Financial  Disclosure  Statement  forms  and  rewrote  instructions) 
Member,  Ad  Hoc  Committee  on  Cameras  in  Courtroom  (1988-91) 
Member,  Ad  Hoc  Committee  on  Asbestos  Litigation  (1990-91) 
Member,  Judicial  Council  of  11th  Circiiit  (1987-90)  (has  served  on  var- 
ious committees  for  11th  Circuit) 
President,  5th-llth  Circuit  District  Judges  Association  (1978) 

ACTIVITIES  WITHIN  BAK  ASSOCIATIONS  ETC 

Serves  on  five-person  committee  that  writes  evidence  questions  for  national  multi- 
state  bar  examination 

Member,  American  Bsir  Association 
Past  Member  of  Council,  Litigation  Section 

Past  Chairman,  Committee  on  Liaison  with  Judiciary,  Litigation  Section 
Past  Member  of  Council,  Judicial  Administration  Division 
Member,  American  Law  Institute  (member,  special  committee  on  Com- 
plex Litigation) 
Director,  American  Judicature  Society 
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Past  Member,  National  Research  Council's  Panel  on  Statistical  Assess- 
ments as  Evidence  in  the  Courts 
Member,  Alabama  Bar  Association 
Member,  Alabama  Law  Institute 
Member,  Birmingham  Bar  Association 

Senator  Heflin.  Judge  Schwarzer? 

STATEMENT  OF  WILLIAM  W.  SCHWARZER 

Judge  Schwarzer.  Thank  you,  Mr.  Chairman.  I  appreciate  the 
opportunity  to  appear  before  this  committee,  and  I  want  to  note 
that  I  appear  here  in  my  individual  capacity  and  do  not  speak  nec- 
essarily for  the  Federal  Judicial  Center. 

My  appearance  is  limited  to  support  of  the  discovery  amend- 
ments and,  in  particular,  the  amendment  to  rule  26(a)(1),  the  dis- 
closure amendment.  I  believe  that  there  is  substantially  no  opposi- 
tion to  the  rest  of  the  discovery  amendments. 

I  believe  that  the  opposition  to  a  very  large  extent  rests  on  a  mis- 
understanding of  the  disclosure  amendment  and  of  the  way  in 
which  it  works,  and  I  have  attempted  to  point  that  out  in  the  Geor- 
gia Law  Review  article  which  is  attached  to  my  statement,  which 
is  a  response  to  the  earlier  article  written  by  Judge  Bell  and  his 
colleagues. 

I  have  given  to  the  clerk  of  the  committee  a  printed  version  of 
that  article  and  I  ask  permission  to  have  that  incorporated  into  the 
record  along  with  my  statement. 

Senator  Heflin.  It  will  be  so  put  in  the  record. 

Judge  Schwarzer.  I  will  not  repeat  what  I  said  in  my  written 
testimony.  Let  me  just  summarize  the  essential  elements  of  this 
amendment.  It  does  require  disclosure  of  anything  that  would  now 
have  to  be  disclosed  in  discovery.  It  does  not  require  the  production 
of  anything,  but  only  the  identification  of  relevant  documents  and 
witnesses. 

It  applies  only  where  facts  are  alleged  with  particularity.  It  can 
be  overridden  by  order  or  rule  of  court  or  stipulation  of  the  parties, 
and  it  requires  counsel  to  meet  and  confer  before  disclosure  takes 
place  to  clarify  the  issues  and  iron  out  any  problems  in  connection 
with  disclosure  or  discovery. 

In  light  of  all  of  the  opposition,  the  question  properly  arises,  why 
should  this  amendment  be  adopted.  There  are  three  principal  rea- 
sons. First,  it  will  speed  up  the  process  of  getting  out  the  core  infor- 
mation by  eliminating  one  unnecessary  layer  of  discovery;  that  is 
to  say,  the  interrogatories  that  now  must  be  filed  and  answered  to 
disclose  the  identity  of  witnesses  and  documents.  It  will  avoid  un- 
necessary discovery  activity  and  thereby  reduce  costs  and  delay, 
and  it  will  cut  down  on  the  maneuvering  and  the  contentiousness 
and  the  adversariness  that  now  characterizes  so  much  of  discovery 
activity. 

Again,  keep  in  mind  that  rule  26(a)(1)  cannot  be  read  in  isola- 
tion, but  must  be  read  together  with  rule  26,  which  mandates  the 
early  discovery  conference  at  which  the  parties  will  identify  issues 
and  sort  out  any  problems. 

I  don't  want  to  comment  at  any  length  on  the  Government's 
statement  except  to  note  that  the  effect  of  the  amendment  will  be 
to  give  the  Government  lawyers  additional  time  in  which  to  come 
up  with  information.  As  the  rules  now  stand.  Government  counsel 
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can  be  required  to  respond  to  discovery  requests  within  45  days. 
That  is  what  the  rules  provide.  That  doesn't  necessarily  always 
happen,  but  it  is  possible  for  a  plaintiff  to  make  government  law- 
yers respond  unless  they  get  an  extension  of  time. 

The  procedure  under  this  amendment  will  be  to  give  defense 
counsel  between  75  and  100  davs  within  which  to  make  disclosure, 
and  there  can  be  no  discovery  during  that  time  so  that  counsel  can 
concentrate  on  their  investigation  and  do  not  need  to  be  concerned 
about  responding  to  discovery. 

Now,  in  closing,  let  me  just  say  this  very  briefly,  if  I  may,  Mr. 
Chairman.  The  action  that  Congress  takes  on  this  amendment  is 
important  not  only  on  the  merits,  but  I  believe  for  the  message  that 
it  will  send.  Only  3  years  ago,  Congress  adopted  the  Civil  Justice 
Reform  Act  to  bring  about  cost  and  delay  reduction  and,  as  a  re- 
sult, it  required  a  major  effort  on  the  part  of  the  Federal  courts  to 
comply  with  the  requirements  of  that  act. 

Now,  the  judiciary  has  taken  a  step  to  bring  about  cost  and  delay 
reduction.  This  amendment  represents  the  best  judgment  of  the  ju- 
diciary. For  Congress  to  reject  the  amendment  because  it  is  op- 
posed by  members  of  the  bar  sends  a  message  that  perhaps  Con- 
gress did  not  really  mean  it  when  it  adopted  the  Civil  Justice  Re- 
form Act,  or  that  it  meant  it  only  so  long  as  lawyers  don't  object. 

Reform  is  rarely  popular.  When  the  Federal  Rules  of  Civil  Proce- 
dure were  first  proposed,  they  encountered  heavy  opposition.  It  is 
always  easier  to  say  no  than  it  is  to  acknowledge  change  and  take 
a  risk.  None  of  the  opponents  to  the  amendment,  to  my  knowledge, 
has  come  out  in  defense  of  the  current  state  of  discovery.  That 
state  is  bad. 

Let  me  just  refer  you,  in  closing,  to  the  report  that  Senator  Biden 
submitted  to  this  committee  in  August  1990  in  support  of  the  bill 
that  became  the  Civil  Justice  Reform  Act.  That  reports  states: 

Perhaps  the  greatest  driving  force  in  litigation  today  is  discovery.  The  most  fre- 
quently cited  types  of  lawyer  abuse  leading  to  higher  transaction  costs  are  lawyers 
who  overdiscover  cases  rather  than  focus  on  controlling  issues,  and  lawyers  and  Uti- 
gants  who  use  discovery  as  an  adversarial  tool  to  raise  the  stakes  for  their  oppo- 
nents. 

I  submit  that  this  amendment  is  a  modest  effort  to  move  away 
from  that  state  of  affairs.  It  promises  to  bring  about  some  imnrove- 
ment  in  ways  that  make  sense  by  offering  an  option  of  disclosure 
unless  otherwise  agreed  or  ordered,  and  I  submit  it  deserves  your 
support. 

Thank  you  very  much. 

[Judge  Schwarzer  submitted  the  following:] 

Prepared  Statement  of  William  W.  Schwarzer  on  Behalf  of  the  Federal 

Judicial  Center 

SUMMARY 

I  appear  today  in  support  of  the  proposed  amendments  to  the  Federal  Rules  of 
Civil  Procedure,  my  testimony  being  specifically  directed  to  the  discovery  amend- 

The  amendments  to  Rules  26  and  30  take  a  modest  step  toward  reducing  Htiga- 
tion  cost  and  delay  by  speeding  up  the  identification  of  the  critical  issues  of  fact  and 
law  in  a  case  and  reducing  and  focusing  discovery  activity.  For  example,  the  manda- 
tory early  conference  of  counsel  will  promote  more  efficient  conduct  of  discovery  and 
other  litigation  activity  and  faciUtate  earUer  settlements.  The  amendment  to  Rule 
30  will  impose  a  presumptive  limit  of  ten  depositions  per  side  and  prohibit  some 
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of  the  abusive  and  obstructionist  conduct  that  has  been  taking  place  at  depositions. 
The  amendments  contain  other  desirable  and  generally  accepted  procedures,  such 
as  early  disclosure  of  expert  testimony  and  of  trial  witnesses  and  exhibits,  the  effect 
of  which  will  be  to  further  the  purposes  of  Congress  in  adopting  the  Civil  Justice 
Reform  Act  of  1990. 

The  opposition  has  been  directed  at  mandatory  pre-discovery  disclosure  of  certain 
information,  but  it  must  be  noted  that  this  represents  onlv  a  small  part  of  the  pack- 
age of  amendments  which  for  the  most  part  is  unopposed.  It  seems  fair  to  say  that 
to  a  considerable  extent  the  objections  to  this  part  of  the  package  rest  on  a  mis- 
understanding of  the  way  in  which  the  amended  rule  will  operate.  My  written  state- 
ment discusses  in  detail  the  lack  of  foundation  for  these  objections.  The  objections 
come  largely  from  lawyers  handling  large  cases,  but  discovery  in  those  cases  is  gov- 
erned by  orders  specifically  tailored  to  the  case  which  would  override  the  rule.  The 
amendments  are  aimed  at  the  bulk  of  the  civil  litigation  in  the  federal  courts  which 
involves  relatively  small  financial  stakes — small  enough  that  uncontrolled  discovery 
often  makes  it  uneconomical  to  litigate  the  case,  effectively  denying  access  to  justice. 
Experience  under  the  Civil  Justice  Reform  Act  has  shown  that  mandatory  pre-dis- 
covery disclosure  works  well. 

These  amendments  will  provide  needed  reform  of  the  discovery  process  by  making 
it  more  ef^cient  and  less  adversarial  while  reducing  its  costs,  benefiting  the  public, 
the  courts,  and  the  legal  profession,  and  carrying  forward  the  work  Congress  began 
in  adopting  the  Civil  Justice  Reform  Act. 


My  name  is  William  W.  Schwarzer.  I  am  a  Senior  United  States  District  Judge 
and  the  Director  of  the  Federal  Judicial  Center.  I  served  as  a  judge  of  the  United 
States  District  Court  for  the  Northern  District  of  California  from  1976  until  1990 
when  I  moved  to  Washington  to  assume  my  present  duties  as  Director  of  the  Center. 
From  1952  until  1976,  I  engaged  in  the  practice  of  law,  specializing  in  civil  litiga- 
tion. 

This  statement  was  prepared  in  response  to  a  request  from  the  Honorable  Howell 
Heflin,  Chairman  of  the  Senate  Subcommittee  on  Courts  and  Administrative  Prac- 
tice. I  appreciate  the  opportunity  to  testify  before  the  subcommittee.  I  appear  in  my 
personal  capacity  in  support  of  the  proposed  amendments  to  the  Federal  Rules  of 
Civil  Procedure.  My  statement,  however,  is  limited  to  the  discovery  amendments  to 
Rules  26  and  30. 

The  primary  purpose  of  those  amendments  is  to  reduce  the  cost  and  delay  of  liti- 
gation generated  by  excessive  discovery  activity.  A  secondary  purpose  is  to  stimulate 
early  communication  among  the  parties  and  early  judicial  intervention,  leading  to 
narrowing  of  issues,  more  efficient  conduct  of  the  litigation,  and  earlier  settlements. 
There  is  virtually  no  disagreement  that  discovery  is  often  too  expensive-discovery 
costs  tend  to  become  disproportionate  to  the  amounts  at  stake  in  the  case-making 
it  uneconomical  to  litigate  legitimate  claims  and  defenses.  The  discovery  amend- 
ments represent  modest  steps  toward  reducing  costs  and  focusing  discovery  activity. 

Most  01  the  attention  has  been  directed  at  the  provision  for  mandatory  pre-discov- 
ery disclosure.  It  is  important  to  keep  in  mind,  however,  that  this  is  only  one  part 
of  the  package  of  amendments.  That  package  also  includes  the  following:  1)  manda- 
tory disclosure  of  expert  witnesses,  their  testimony  and  the  basis  for  it,  not  less 
than  90  days  before  trial;  and  2)  mandatory  disclosure  of  trial  witnesses  and  exhib- 
its not  less  than  30  days  before  trial.  These  provisions  incorporate  generally  accept- 
ed case  management  practice  and  can  make  a  significant  contribution  to  reducing 
litigation  cost  and  delay.  The  package  also  includes  a  presumptive  limit  of  ten  depo- 
sitions per  side  as  well  as  a  number  of  other  salutary  changes  in  Rules  26  and  30 
to  reform  the  discovery  process.  These  are  all  important  changes,  and,  to  the  best 
of  my  knowledge,  tliere  is  no  opposition  to  any  of  them. 

The  opposition  has  been  focused  narrowly  on  one  aspect  of  the  discovery  amend- 
ments, mandatory  pre-discovery  disclosure.  As  other  witnesses  will  testify,  the  Advi- 
sory Committee  gave  careful  consideration  to  the  arguments  made  by  opponents  at 
lengthy  public  hearings  and  made  substantial  changes  in  earlier  drafts  to  accommo- 
date legitimate  concerns.  To  a  large  extent,  I  believe,  the  remaining  opposition  is 
grounded  on  a  misunderstanding  of  the  way  in  which  the  amended  rules  will  oper- 
ate. It  may  also  reflect  reluctance  on  the  part  of  lawyers  to  change  accustomed  ways 
of  practicing.  While  change  for  the  sake  of  change  is  not  to  be  encouraged,  with  re- 
spect to  discovery  the  old  proverb-if  it  ain't  broke,  don't  fix  it-does  not  apply  and 
reform  is  badly  needed.  I  am  convinced,  for  the  reasons  stated  below,  that  once  the 
bench  and  the  bar  become  accustomed  to  the  disclosure  procedure,  discovery  will  be- 
come more  efficient  and  economical  and  less  adversarial,  to  the  benefit  of  the  public, 
the  courts,  and  the  profession. 
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The  following  paragraphs  address  the  misunderstandings  about  and  resulting  ob- 
jections to  the  disclosure  provision  of  the  amendment. 

First,  the  disclosure  obligation  applies  only  if  the  court  has  not  entered  an  order 
or  adopted  a  rule,  or  the  parties  have  not  stipulated,  to  override  or  modify  that  obli- 
gation. The  rule,  therefore,  is  a  default  rule  and  its  impact  may  be  altered  or  avoid- 
ed in  any  one  of  these  three  wa^s. 

Second,  the  rule  would  require  parties  to  disclose  only  core  information,  i.e.,  the 
identity  of  persons  having  relevant  information,  the  identification  and  location  of 
documents  containing  relevant  information,  the  computation  of  damage  claims,  and 
the  existence  of  insurance  agreements.  This  is  information  the  parties  would  have 
to  provide  if  requested  to  do  so  by  interrogatory;  note  that  the  rule  reqviires  only 
the  identification  of  documents,  not  their  production.  The  effect  of  the  rule  is  simply 
to  make  this  information  available  quickly  without  the  cost  and  delay  of  having  to 
conduct  discoveiy  to  get  it;  in  other  words,  to  avoid  the  need  for  interrogatories  to 
identify  knowledgeable  persons  to  depose  to  identify  the  documents  to  request  on 
the  basis  of  which  to  take  further  depositions.  Avoiding  all  of  this  activity,  which 
now  takes  place  routinely,  will  enable  the  court  and  the  parties  to  identify  the  criti- 
cal issues  of  fact  and  law  sooner,  avoid  the  costs  and  delay  involved  in  unnecessary 
discovery  activity,  and  proceed  directly  to  necessary  discovery  which  will  be  con- 
ducted much  more  efBciently.  And,  incidentally,  all  of  this  should  facilitate  earlier 
settlements. 

Third,  the  procedure  under  the  amendment  is  designed  to  minimize  disputes  and 
potential  satellite  litigation  in  these  ways:  first,  by  mandating  a  meeting  of  the  par- 
ties prior  to  disclosure  in  which  they  will  discuss  their  claims  and  defenses  and  pos- 
sible settlement,  arrange  for  disclosure  and  prepare  a  plan  for  discovery  (Rule  26(0)- 
mandating  such  a  conference  alone  justifies  the  amendment  and  may  turn  out  to 
be  one  of  its  major  contributions;  second,  by  providing  for  consideration  of  discovery 
and  disclosure  by  a  judicial  officer  at  the  mandatory  Rule  16  scheduling  conference 
to  be  held  promptly  following  the  meeting  of  the  parties.  This  procedure  will  further 
the  purpose  of  the  Civil  Justice  Reform  Act  of  1990  which  provides  for  "early  in- 
volvement of  a  judicial  officer  in  *  *  *  controlling  the  discovery  process",  "the  encour- 
agement of  cost-effective  discovery  *  *  *  ",  ana  "explor[ing]  the  parties'  receptivitv 
to,  and  the  propriety  of,  settlement  or  proceeding  with  the  litigation".  (28  USC  fol- 
lowing §471,  473(a)(3)(A)  and  (4))  It  should  be  noted  that  in  implementing  the  Act, 
approximately  20  districts  have  already  put  into  effect  some  form  of  mandatory  pre- 
discovery  disclosure  in  their  civil  justice  expense  and  delay  reduction  plans;  reports 
to  date  indicate  that  no  difficulties  have  been  encountered,  but  this  amendment  may 
be  necessary  to  legitimate  these  plans. 

Fourth,  the  obUgation  to  disclose  the  identity  of  knowledgeable  persons  and  rel- 
evant documents  extends  only  to  facts  "alleged  with  particularity.  For  example,  a 
general  allegation  that  a  product  with  multiple  components  is  detective  in  some  un- 
specified manner  would  not  without  more  trigger  an  obligation  to  search  for  and  dis- 
close persons  possibly  involved  in  or  documents  possibly  bearing  on  the  design  and 
production  of  that  product.  The  obligation  to  disclose  is  proportional  to  the  specific- 
ity and  clarity  of  the  allegations;  attorneys  have  no  obligation  to  search  out  wit- 
nesses and  documents  to  support  vague,  generalized  allegations,  and  the  rule  does 
not  require  them  to  conduct  any  investigations  beyond  those  required  by  profes- 
sional standards  and  Rule  11.  Disclosure,  moreover,  is  not  required  until  after  the 
mandatory  conference  referred  to  above  in  which  the  issues  will  be  identified  and 
the  scope  of  disclosure  clarified.  If  further  clarification  is  needed,  it  can  be  had  at 
the  Rule  16  conference  with  a  judicial  officer  which  follows  promptly. 

Fifth,  the  amendment  would  not  create  conflicts  with  attorneys'  ethical  obligations 
to  their  cUents,  or  with  the  rules  governing  privilege  or  work  product.  Attorneys  will 
have  no  obligation  to  produce  any  information  or  documents  other  than  what  they 
would  now  have  to  produce  if  the  proper  request  is  made;  disclosure  will  simply 
eliminate  the  adversary  maneuvering  and  the  resvilting  cost  and  delay  that  now  sur- 
round such  requests.  Rule  26(b)(5)  specifically  allows  parties  to  assert  the  work 
product  and  privilege  rules  before  disclosure  is  required.  And  because  the  disclosure 
obUgation  is  limited  to  matters  relevant  to  facts  alleged  with  particularity,  it  does 
not  call  on  attorneys  to  search  their  files  and  use  their  ingenuity  to  make  a  case 
for  their  opponent.  Some  fear  that  disclosure  may  encourage  parties — and  possibly 
lawyers — to  cheat  and  hide  damaging  information.  But  the  same  risk  exists  now 
when  attorneys  are  called  on  to  disclose  damaging  infc  nation  in  depositions  or  in- 
terrogatories. 

Sixth,  disclosure  would  improve  rather  than  undermine  the  adversary  process. 
Presently  discovery  leads  to  abuse  of  the  adversary  process  because  it  operates 
largely  without  control  or  oversight.  Obstructing,  harassing  and  interfering  with 
one's  opponent  in  discovery  has  come,  mistakenly,  to  b    sanctified  as  a  part  of  the 
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adversary  process.  That  process,  intended  to  further  the  search  for  truth,  is  often 
used  in  discovery  to  subvert  that  objective.  Disclosure  should  help  t»  ehminate  mucn 
of  that  objectionable  activity,  as  should  the  amendment  of  Rule  30(d)  aimed  at  aou- 
sive  conduct  at  depositions,  such  as  speaking  objections  and  improper  instructions 
not  to  answer.  These  amendments  should  also  remind  attorneys  of  theu-  protessionai 
obligations  as  officers  of  the  court.  u  •    i.  j  *      „  ;„+„i«^ 

Seventh,  the  amendment  would  not  impose  what  some  have  objected  to  as  intoler- 
able burdens  in  large  and  complex  cases.  As  noted,  the  rule  provides  three  readily 
available  opt-out  provisions.  As  a  practical  matter,  in  large  or  complex  cases  proce- 
dural orders  covering  disclosure  and  discovery  are  routinely  entered,  accominodating 
the  special  circumstances  of  each  case.  The  amendment  is  aimed  at  the  bulK  oi  tne 
civil  litigation  in  the  federal  courts  which  involves  relatively  small  financial  stakes, 
on  the  order  of  $200,000  or  less-small  enough  to  create  a  risk  that  uncontrolled  dis- 
covery would  make  the  Utigation  uneconomical.  Federal  Judicial  Center  studies  sug- 
gest that  about  two-thirds  of  the  cases  in  federal  court  fall  into  that  category,  i  in 
most  federal  courts,  it  is  difficult  if  not  impossible  to  Utigate  such  cases  economically 
without  stringent  controls  on  discovery.  Heavily  burdened  court  dockets,  However, 
ofl^n  make  effective  judicial  intervention  in  small  cases  impractical.  Hence  tne 
largely  self-executing  provisions  of  the  amendment  are  needed  to  control  the  cost  oi 
discovery,  thereby  facilitating  access  to  justice  for  civil  litigants.  .    ^,     ^ 

Attached  to  this  statement  is  a  copy  of  an  article  which  will  appear  in  the  treorgia 
Law  Review  (27  Georgia  Law  Review,  no.  3,  June  1993)  which  responds  in  detail 
to  the  arguments  advanced  by  opponents  of  the  amendment. 

In  Defense  of  "Automatic  Disclosure  in  Discovery" 

william  w.  schwarzer2 

In  the  Fall  1992  issue  of  this  Review,  three  distinguished  authors  vigorously  op- 
posed the  disclosure  provisions  of  the  proposed  amendment  of  Rule  26  of  the  1- ederal 
Rules  of  Civil  Procedure.3  Their  article  is  thoroughly  researched  and  weU-wntten 
but,  I  submit,  fails  to  tell  the  whole  story.  In  this  response,  I  will  analyze  the  five 
major  propositions  the  authors  advance  in  support  of  their  argument  that  the  pro- 
posal is  flawed  and  draw  attention  to  importent  aspects  of  the  proposal  that  are  rel- 
evant to  whether  it  should  be  adopted. 

/.  The  disclosure  standard  will  apply  to  all  types  of  civil  litigation,  from  simple  col- 
lection cases  to  patent,  securities,  and  antitrust  claims.  The  only  way  to  frame 
a  standard  covering  such  a  broad  range  of  cases  is  to  use  the  broadest,  most  non- 
specific terms  ^ 
This  argument  proves  too  much.  The  federal  rules  are,  and  always  have  been, 
transsubstantive  and  appUcable  to  all  categories  of  cases.  Discovery  in  aU  cases  has 
been  governed  by  a  single  standard— requests  must  be  relevant  to  the  subject  mat- 
ter and  calculated  to  lead  to  the  discovery  of  admissible  evidence.  And  that  standard 
would  continue  to  govern  discovery  under  the  authors'  own  alternative  proposal. 

More  importantly,  the  authors  err  when  they  assert  that  the  standard   vail   apply 

to  disclosure  in  all  types  of  cases.  They  fail  to  take  into  account  that  the  disclosure 

provision  in  Rule  26(a)(1)  is  in  effect  a  default  rule.  The  introductory  clause  states: 

"Except  to  the  extent  otherwise  stipulated  or  directed  by  order  or  local 

rule   8.  Dsxtv  shsll  *  *  *   5  ^       ^ 

This  opt-out  provision  would  give  courts  broad  power  to  alter  the  obligations 

under  the  rule.e  It  is  expected  that  courts  will,  by  local  rule,  exempt  certain  cat- 

1  The  Center's  database  discloses  that  of  the  universe  of  complmni^  with  prayers  aUeging  spe- 
cific dollar  amounts,  approximately  two-thirds  seek  less  that  $fOO,000.  Another  indication  of  the 
prevalence  of  small  cases  is  that  of  civil  cases  going  to  tnaj.  two-thirds  are  tned  in  two  days 
or  less.  1992  Report  of  the  Administrative  Office  of  the  United  States  Courts,  TableC-8. 

2  Senior  United  States  District  Judge  and  Director,  Federal  Judicial  Center.  The  views  ex- 
pressed are  the  author's  and  do  not  necessarily  represent  those  of  the  Center  or  ite  Board.  Alan 
Hirsch  assisted  in  the  preparation  of  this  article.  tv,»  n„oV,  fn  Rofnrm    97 

8  Bell  Vamer  and  dottschalk.  Automatic  Disclosure  in  Discovery--The  Rush  to  Reform,  Zl 
Ga.L.Rev.  1  (FaU  1992)  ("Automatic  Disclosure").  The  article  quotes  relevant  portions  of  the  pro- 
posed amendment. 

sThit  is  the  text  of  the  provision  as  it  appears  in  the  proposed  amendments  transmitted  to 
the  Supreme  Court  on  November  27,  1992.  t&e  te^rt  of  the  amendment  as  it  appears  in^Uie  arti- 
cle (see  id  at  3)  omits  the  words  "or  local  rule"  and  thus  conceals  the  fact  that  courts  may  over- 
ride the  disclosure  provisions  by  local  rule  as  well  as  bv  case-specific  order  or  sUpulation^ 

6 The  opt-out  provision  will  in  eff^ect  accomphsh  what  the  authors  advocate,  id  53-57  and 
what  Justice  Scalia  urged  be  done  (see  Supreme  Court  Order  April  22.  1993,re  Amendments 
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egories  of  cases  in  which  disclosiire  would  make  no  sense,  such  as  social  security 
and  government  collection  cases.''  Courts  may  also  establish  different  tracks  for  dis- 
closure and  discovery  in  different  types  of  cases,  as  a  number  have  done  in  their 
expense  and  delay  reduction  plans  under  the  Civil  Justice  Reform  Act.8 

It  is  also  expected  that  courts  will  enter  appropriate  discovery  and  disclosure  or- 
ders in  partioilar  cases,  emplojdng  the  procedure  under  the  rule.  It  calls  for  a  man- 
datory pre-disclosvire  conference  of  the  parties  under  Rule  26(f)  to  discuss  the  claims 
and  defenses  and  develop  a  plan  for  disclosure  and  discovery,  followed  by  the  man- 
datory Rule  16  scheduling  conference  at  which  the  judge  tsikes  appropriate  action 
for  the  management  of  the  case,  including  making  orders  governing  discovery  and 
disclosure.  In  this  way,  courts  will  adapt  the  disclosvu^  modification  to  the  needs 
of  particular  cases,  such  as  complex  cases  in  which  the  issues  may  not  be  clearly 
defined  at  the  outset  of  the  litigation. 

The  authors,  moreover,  ignore  the  reality  that  most  civil  cases  litigated  in  the  fed- 
eral courts  are  "smaU"  cases  in  the  sense  that,  as  a  resiilt  of  excessive  discovery 
activity,  the  cost  of  litigation  can  become  disproportionate  to  the  amount  at  stake. 
The  product  liability  and  other  complex  cases  about  which  they  are  concerned  are 
only  a  small  percentage  of  the  docket  and  are  not  representative  of  the  overall  sys- 
tem.9  Under  the  amendment,  counsel  in  those  cases  will  be  able  to  develop  proce- 
dural orders  appropriate  for  the  management  of  disclosure  and  discovery. 

It  is  in  the  universe  of  the  routine  cases  where  disclosure  is  intended  to  have  its 
principal  effect,  lo  In  those  cases  the  issues  generally  are  not  particvilarly  arcane  or 
obscure,  as  they  may  be  in  some  of  the  product  liability  cases  that  occupy  the  au- 
thors, and  the  information  to  be  disclosed  will  generally  be  obvious.  The  importance 
of  the  amendment  is  that  it  offers  a  device  to  cut  through  the  tangle  of  discovery 
that  now  ensnares  litigants  as  soon  as  the  action  begins.  Discovery  has  become  a 
knee-jerk  reflex  action  that  quickly  takes  on  a  life  of  its  own,  resvilting  in  costs  that 
tend  to  deny  access  to  jvistice  to  both  plaintiffs  and  defendants.  The  amendment  is 
intended  to  encourage  eeirly  definition  and  narrowing  of  issues  and  to  get  core  infor- 
mation on  the  table  quickly,  cheaply  and  without  adversariness,  in  the  hope  that 
this  will  bring  about  an  earUer  and  less  expensive  resolution,  ii  In  fact,  knowing 
that  this  is  how  the  rule  will  operate  may  deter  much  litigation  because  parties  will 
be  on  notice  that  they  cannot  play  the  discovery  game  in  the  hope  of  exhausting 
their  opponent  before  he  discovers  adverse  evidence  (or  the  lack  of  support  for  their 
position).  12 

//.  The  disclosure  process  is  based  on  the  puzzling  belief  that  it  would  return  a  level 
of  professionalism  and  harmony  to  the  discovery  process  ^^ 
Though  this  is  a  consummation  devoutly  to  be  wished,  the  goals  of  the  amend- 
ment's supporters  are  more  modest.  The  amendment  grows  out  of  a  recognition  that 
the  unrestrained  operation  of  the  adversary  process  frustrates  its  larger  purpose  to 
promote  truth  finoing.  As  it  functions  in  the  context  of  discovery,  the  adversary 
process  tends  to  have  the  opposite  result,  i-*  Meaningful  discovery  requires  that  law- 
yers comply  with  an  obligation  to  disclose  and  produce  materiail  harmful  to  the  cli- 
ent's interest,  but  that  obligation  wiU  often  seem  in  conflict  with  the  postvilate  of 
the  adversary  process  that  a  lawyer's  first  duty  is  to  protect  the  client's  interest. 
The  adversary  process  is  also  premised  on  the  presence  of  a  neutral  arbiter  to  over- 
see and  control  the  Utigation;  yet  discovery  by  necessity  must  function  largely  with- 
out oversight  and  control. 


to  the  Federal  Rules  of  Civil  Procedure,  Scalia,  J.,  dissenting,  at  5-6),  that  is,  to  permit  local 
experimentation. 

'Contrary  to  the  authors'  suggestion,  the  opt-out  provision  is  not  limited  to  modification  on 
a  "case  by  case  basis."  Id.  at  37;  see  also  note  3. 

8  The  escape  clause  is  sufficiently  broad  to  allow  for  considerable  variation  among  districts, 
the  result  of  which  will  be  to  make  available  experience  under  a  range  of  different  approaches, 
as  the  authors  urge.  Id.  at  57. 

8  During  the  statistical  year  ended  September  30,  1992,  product  liability  cases,  for  example, 
accounted  for  only  about  5  percent  of  all  civil  filings.  1992  Annual  Report  of  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts,  Table  C-2.  See  also  Winter,  Foreword:  In  Defense  of 
Discovery,  58  Brooklyn  L.  Rev.  263,  275-76  (1992)  ("Winter").  Judge  Winter  was  a  member  of 
the  Advisory  committee  on  Civil  Rules  and  participated  in  the  deliberations  and  decisions  lead- 
ing to  the  adoption  of  the  amendment. 

10  Winter,  note  7  at  275-76. 

11  Advisory  Committee  Note,  subdivision  (a).  See  Winter,  note  6  at  271. 

12  See  Automatic  Disclosure,  note  1  at  12. 

13  Id.  at  40. 

14  See,  generally,  Schwarzer,  The  Federal  Rules,  The  Adversary  Process,  and  Discovery  Re- 
form, 50  U.  of  Pitt.  L.  Rev.  703  (Spring  1989)  ("Federal  Rules  and  the  Adversary  Process") 
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The  purpose  of  the  amendment  is  to  moderate  the  excesses  of  the  adversary  proc- 
ess in  two  ways:  1)  to  remove  any  doubt  that  the  lawyer  owes  a  duty  to  the  court 
to  make  disclosure  of  core  information  (though  no  more  disclosure  than  good  lawyers 
recognize  they  must  make  now  when  the  right  discovery  demand  is  made)  ^^,  and 
2)  to  reduce  the  amount  of  controversy  over  discovery  that  some  lawyers  now  gen- 
erate, often  in  the  hope  of  wearing  down  their  opponent  and  delaying  the  evil  day 
when  they  must  produce  or  disclose  that  which  tney  would  rather  withhold.  Disclo- 
sure will  not  make  litigation  all  sweetness  and  light,  but  by  making  a  lawyer's  obli- 
gation manifest,  it  should  eliminate  much  of  the  game  playing  common  to  discovery; 
consider  how  often  lawyers  ask  themselves,  "how  can  I  interpret  this  interrogatory, 
or  document  request,  to  avoid  giving  up  what  I  know  my  opponent  is  after?"  While 
there  will  be  follow-up  discovery  af^r  disclosure  (such  as  aepositions),  if  disclosure 
works  as  intended  much  important  information  will  first  have  been  exchanged. 

That  is  not  to  say  that  the  amendment  would,  as  the  authors  contend,  "undermine 
the  adversary  system  and  invade  the  work  product  of  attorneys."  i6  Their  assertion 
that  it  "ignores  both  the  work  product  doctrine  and  attorney-client  privileges"  is 
simply  wrong.  17  Rule  26(b)(5)  specifically  allows  parties  to  assert  a  work-product  or 
privilege  claim  before  materials  subject  to  such  a  claim  need  to  be  disclosed  or  be- 
fore a  party  may  depose  a  witness. is  The  rule  requires  nothing  to  be  disclosed  (such 
as  privileged  or  irrelevant  matter  or  work  product)  that  would  not  now  have  to  be 
disclosed  if  requested — it  "simply  [does]  away  with  the  need  for  a  party  to  make  a 
formal  request  for  discovery  and  with  the  opportunity  for  the  adversary  to  resist."  is 

Nor  would  the  rule  require  counsel  to  "use  his  or  her  creative  and  analytical  tal- 
ents to  discern  the  theories  of  the  adversary"  to  determine  what  to  disclose. 20  The 
rule  requires  disclosure  only  of  "discoverable  information  relevant  to  disputed  facts 
alleged  with  particularity  in  the  pleadings."  21  As  the  Advisory  Committee  note 
points  out,  the  extent  of  the  disclosure  obligation  is  directly  proportional  to  the  spec- 
ificity of  the  allegation;  vague  and  conclusory  allegations  do  not  obUgate  lawyers  to 
search  out  witnesses  and  documents  to  make  the  opponent's  case. 22  What  the  rule 
should  accomplish  is  to  reduce  the  cost  and  delay  of  getting  at  plainly  relevant  core 
information  and  limit  the  opportunities  to  obstruct  and  delay  the  disclosure  of  such 
information  when  it  has  potentially  adverse  consequences.  If  in  the  process  it  also 
helps  raise  the  level  of  professionalism  and  restore  a  measure  of  civility,  so  much 
the  better.  23 

III.  The  vagueness  of  the  disclosure  rule  will  increase  motion  practice  ^■^ 

In  support  of  their  contention,  the  authors  refer  to  allegations  from  what  they  de- 
scribe as  a  "typical  case  filed  in  federal  court"25 

"Defendant  *  *  *  placed  said  automobile  into  the  stream  of  commerce  in 
a  defective  condition,  unreasonably  dangerous  for  use."  26 

The  authors  maintain  that  under  the  proposed  disclosure  rule,  such  a  pleading 
would  give  the  defendant  "no  basis  to  determine  what  or  how  much  information 


16  "All  attorneys,  as  "officers  of  the  court,"  owe  duties  of  complete  candor  and  primary  loyalty 
to  the  court  before  which  they  practice.  An  attorney's  duty  to  a  client  can  never  outweigh  his 
or  her  responsibility  to  see  that  our  system  of  justice  functions  smoothly."  Malautea  v.  Suzuki 
Motor  Company,  Ltd.  F2d  (11th  Cir.  April  9,  1993). 

16  Automatic  Disclosure,  note  1  at  46-48. 

I''  Id.  at  5. 

18  Winter,  note  7  at  270. 

19  Id.  at  271.  The  authors'  suggestion  that  the  amended  rule  would  somehow  undermine  attor- 
neys' ethical  obligations  by  requiring  disclosure  of  information  "harmful  to  the  client's  cause" 
is  baseless.  Automatic  Disclosure,  note  1  at  5.  Lawyers  are  under  the  same  obligation  now,  but 
their  efforts  to  evade  it  cause  much  of  the  delay  and  expense  in  discovery.  Opposition  to  disclo- 
sure as  "fundamentally  incompatible"  with  the  adversary  process  has  turned  a  blind  eye  to  a 
lawyer's  professional  obligations.  See  the  ABA's  statement  quoted  in  Automatic  Disclosure,  note 
1  at  46-47. 

20  Id.  at  5. 

21  Rule  26(aXlXA)  and  (B)( emphasis  added). 

22  Advisory  Committee  Note,  subdivision  (a),  paragraph  (1).  Winter,  note  7  at  269. 

23  Justice  Scalia,  in  his  dissent,  observes  that  "the  [disclosure]  re^me  does  not  fit  comfortably 
within  the  American  judicial  system,  which  relies  on  adversarial  litigation  to  develop  the  facts 
before  a  neutral  decisionmaker."  Order  note  4,  at  5.  But  the  problem  i^and  the  circumstance  ani- 
mating this  reform  effort)  is  that  the  safeguards  and  incentives  of  the  adversary  process  do  not 
work  well  in  the  discovery  process  which  largely  occurs  out  of  sight  of  the  "neutral 
decisionmaker."  See  Federal  Rules  and  the  Adversary  Process,  note  12,at  713. 

2^  Automatic  Disclosure,  note  1  at  5,  41-42. 

26  While  allegations  such  as  those  quoted  in  the  text  from  a  product  liability  case  must  be 
dealt  with,  they  are  hardly  typical  of  federal  court  pleadings.  See  note  3. 
26  Automatic  Disclosure,  note  1  at  42. 
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should  be  disclosed  *  *  *."27  The  short  answer  is  that  such  an  allegation,  failing 
to  "allege  *  *  *  facts  with  particularity,"  does  not  trigger  an  obligation  to  disclose. 28 
Moreover,  such  pleadings  in  the  present  discovery  regime  routinely  lead  to  vague, 
catch-all  discovery  requests  that  do  not  measure  up  to  the  standards  the  authors 
hold  out  in  the  article:  "specific"  requests  conveying  "clear  and  distinct  obliga- 
tions." 29  All  too  often,  requests  do  not,  as  the  authors  think  they  should,  "identify 
with  some  degree  of  specificity  those  documents  the  party  needs  *  *  *"  3o  The  au- 
thors will  no  doubt  concede  that  lawyers  are  commonly  left  "wondering  whether 
countless  individuals,  documents,  data  collections,  and  tangible  things  should  be  in- 
cluded in  the  ♦  *  ♦  disclosures."  3 1  There  is  no  reason  to  suppose  that  motion  prac- 
tice will  increase  under  disclosure  over  what  now  occurs  to  resolve  discovery  dis- 
putes, and  the  authors'  dire  prediction  is  not  supported  by  the  early  experience  of 
the  approximately  twenty-four  districts  32  that  have  adopted  variants  of  prediscovery 
disclosure. 

To  the  contrary,  there  are  reasons  to  expect  that  motion  practice  will  be  reduced. 
One  reason  is  the  pre-disclosure,  pre-discovery  conference  mandated  by  amended 
Rule  26(f),  followed  by  the  Rule  16  conference  with  a  judge  leading  to  an  order  that 
would  govern  disclosure  and  future  discovery.33  This  procedure  will  help  identify 
and  clarify  issues,  thus  cutting  through  the  kinds  of  amorphous  and  uninformative 
allegations  that  concern  the  authors.  The  procedure  will  define  the  issues,  where 
necessary,  and  thereby  the  scope  of  disclosure  and  discovery,  and  will  anticipate  and 
avoid  disputes.  Parties  will  be  required  to  develop  a  plan  for  disclosure  and  discov- 
ery in  hght  of  the  issues  at  the  outset  of  the  litigation. 34  Another  reason  why  motion 
practice  may  be  reduced  is  that  as  disclosure  reduces  the  amount  of  discovery  need- 
ed, there  will  be  fewer  opportunities  for  disputes  leading  to  motions.  Finally,  the 
disclosure  regime  should  put  a  damper  on  the  proclivity  of  some  lawyers  to  use  un- 
certainties that  surround  many  discovery  requests  as  an  invitation  to  obstruct, 
delay,  avoid  and  harass,  spawning  disputes  and  motions  to  resolve  them.se 

The  authors'  contention  that  early  judicial  involvement  is  essential  to  a  cost-effec- 
tive discovery  process  is  unass£ulable,  but  it  is  difficult  to  see  why  they  view  the 
proposed  rule  as  substituting  "motion  practice"  for  judicial  involvement.36  Judicial 
involvement  is  mandated  by  Rule  16;  in  the  disclosure  system,  that  involvement  will 
be  more  effective  than  it  is  now,  or  would  be  under  the  authors'  own  proposal,  be- 
cause it  will  be  informed  by  Jie  parties'  early  disclosures.  The  attorneys  wiU  become 
more  knowledgeable  about  their  own  and  the  opponent's  case  earUer  than  is  now 
the  practice,  and  that  in  turn  will  lead  to  the  judge  being  better  informed  about  the' 
case.  As  a  result,  the  Rule  16  conference  will  be  more  productive,  and  the  orders 
made  will  be  more  on  target  in  guiding  future  discovery;  this  too  should  reduce  mo- 
tion practice.  37 


27  Id.  at  42. 

28  Winter,  note  7  at  269. 

28  Automatic  Disclosure,  note  1  at  42,  49. 

30  Id.  at  47. 

31  Id.  at  42.  And  the  present  regime  regularly  "placCes]  upon  lawyers  the  obligation  to  disclose 
information  damaging  to  their  cDents  *  *  *  in  a  context  where  the  lines  between  what  must 
be  disclosed  and  what  need  not  be  disclosed  are  not  clear  but  require  the  exercise  of  considerable 
judgment."  Scalia,  Order  note  4,  at  5.  As  discussed  in  the  text,  the  mandatory  pre-disclosure 
conference,  followed  by  the  Rule  16  conference,  will  clarify  the  disclosure  obligation  more  effec- 
tively than  the  existing  discovery  regime  and  will  ameliorate  the  concern  over  having  to  disclose 
on  a  lawyer's  "own  initiative."  Id. 

32  See  id.  at  20. 

33  Advisory  Committee  Note,  subdivision  (f).  The  authors'  criticism  (Automatic  Disclosure  note 
1  at  52)  that  the  Rule  26(f)  conference  "is  almost  totally  unrelated  to  the  discovery  process"  is 
belied  by  a  reading  of  the  rule;  among  other  things,  the  rule  will  require  the  attorneys  to 
"submitO  to  the  court  within  10  days  after  the  meeting  a  written  report  outlining  the  [discovery] 
plan."  The  principal  difference  between  the  proposed  rule  and  the  authors'  proposal  is  that  the 
latter  separates  the  discovery  order  from  the  order  entered  under  Rule  16.  As  discussed  here, 
however,  it  makes  more  sense  for  a  judge  to  enter  a  combined  scheduling/discovery  order  after 
the  comprehensive  consideration  of  tlie  case  envisioned  for  the  Rule  16  conference.  In  other  re- 
spects, the  authors'  "meet  and  confer"  rule,  see  id.  at  50-51,  would  function  just  as  the  process 
under  the  amendment. 

34 Thus  accompUshing  exactly  what  the  authors  advocate.  See  id.  at  49 

36  See,  for  example,  Malautea  v.  Suzuki  Motor  Company,  F2d  (11th  Cir.  April  9,  1993). 

38 The  Advisory  Committee's  pxirpose  of  accelerating  the  exchange  of  basic  information  and 
eliminating  paperwork  associated  in  requesting  it  can  hardly  be  equated,  as  the  authors  suggest, 
with  a  "desire  to  reduce  judicial  involvement."  Id.  at  53  (emphasis  in  original). 

37  As  anyone  having  experience  with  early  Rule  16  conferences  knows,  their  principal  short- 
coming is  that  the  attorneys  often  know  little  about  their  own  case  and  less  about  their  oppo- 

Continued 
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IV.  The  vagueness  of  the  rule  would  lead  to  over-production  of  marginally  relevant 
documents  and  information's 

The  rule  requires  disclosure,  not  production.  With  respect  to  persons  having  dis- 
coverable information,  it  requires  a  brief  statement  identifying  them  and  the  sub- 
jects of  their  information.  With  respect  to  relevant  documents,  it  requires  a  "descrip- 
tion by  category  and  location."  39  .Ajmed  with  this  information,  the  opponent  should 
be  able  to  request  only  what  is  considered  relevant  and  useftil,  avoiding  over-produc- 
tion. This  should  lead  to  more  cost-effective  discovery.  If  a  request  nevertheless  en- 
genders overproduction,  the  cause  does  not  lie  in  disclosure  but  in  a  possible  misuse 
of  the  discovery  process. 

V.  Automatic  disclosure  will  almost  certainly  increase  costs  ^^ 

The  authors  do  not  defend  the  existing  discovery  regime;  they  acknowledge  "una- 
nimity *  ♦  ♦  that  discovery  is  now  overused  and  abused  *  *  ♦  and  that  *  ♦  *  the 
process  requires  lawyers  to  try  their  cases  twice:  once  during  discovery  and  *  *  * 
once  again  at  trial."  4i  What  evidence  is  there  to  suggest  that  a  disclosure  regime 
will  increase  costs  over  the  existing  discovery  regime?  The  authors'  speculation  that 
it  will  is  based  on  propositions  this  discussion  has  shown  to  be  unfounded  and  de- 
rived from  an  erroneous  and  somewhat  myopic  view  of  the  meaning  and  operation 
of  the  rule. 

There  is  in  fact  reason  to  expect  savings  both  in  money  and  time.  Disclosure  will 
obviate  wasteful  and  unnecessary  discovery.^a  Parties  will  not  have  to  labor  to  dis- 
cover the  identity  of  persons  (known  tt  the  opponent)  with  relevant  information,  and 
they  will  be  saved  from  taking  unnecessary  depositions  of  persons  who  turn  out  not 
to  have  information.  Similarly  they  will  be  spared  the  cost  of  identifying  relevant 
documents  and  seeking  production  of  irrelevant  matter,  and  they  will  be  able  to  ob- 
tain documents  more  quickly,  making  them  more  readily  available  at  depositions. 

No  one  can,  of  course,  predict  with  assiirance  how  practice  under  the  disclosure 
provisions  will  turn  out.  But  the  case  for  discovery  reform  is  overwhelming,43  and 
disclosure  has  compelling  logic  on  its  side  and  is  surrounded  by  ample  safeguards. 
It  is  part  of  a  package  which  contains  other  desirable  features  of  which  the  authors 
do  not  complain,  such  as  the  early  disclosure  required  of  plaintiffs  damage  computa- 
tion and  the  extensive  pretrial  disclosure  of  the  content  and  basis  of  expert  testi- 
mony. Reform  is  never  a  sure  thing,  nor  without  some  pain — ^it  has  been  described 
as  taking  the  bone  away  from  the  dog.  But  the  proposed  amended  rule  has  received 
extraordinarily  lengthy  and  thoughtful  consideration  and  deserves  support. 

Senator  Heflin.  Mr.  Hunger? 

STATEMENT  OF  FRANK  W.  HUNGER 

Mr.  Hunger.  Thank  you,  Senator.  I  want  to  express  my  appre- 
ciation to  this  committee  and  to  you,  Senator  Heflin,  for  the  oppor- 
tunity today  to  appear  before  you  and  express  the  views  of  the  De- 
partment of  Justice  concerning  the  proposed  amendments  to  the 
Federal  Rules  of  Civil  Procedure. 

First,  I  would  like  to  emphasize  that  the  department  fully  sup- 
ports the  Rules  Enabling  Act  and  the  process  by  which  these 
amendments  have  been  formulated.  I  want  to  compliment  the 
judges,  academics  and  practitioners  who  have  spent  many  years  in 
the  formulation  of  these  rules  through  their  participation  on  the 
Advisory  Committees,  the  Standing  Committee  on  Rules  and  Proce- 
dure, and  the  Judicial  Conference  of  the  United  States. 


nent's  and  thus  are  unable — and  sometimes  also  unwilling — to  disclose  much  to  the  judge.  This 
in  turn  leaves  the  judge  largely  flying  blind  early  in  the  case. 

38  Automatic  Disclosure,  note  1  at  5,  43-44. 

39  The  rule  provides  a  procedure  for  resolving  any  uncertainties  over  the  scope  of  the  required 
disclosure.  See  note  28  and  accompanying  text. 

*o  Automatic  Disclosure,  note  1  at  5,  44-46. 

-nld.at  11. 

42  The  disclosing  party's  "obligation  under  subdivision  (g)(1)  to  make  a  reasonable  inquiry  into 
the  facts  of  the  case,"  Advisory  Committee  Note  Paragraph  (1)(D),  is  no  more  than  a  lawyer's 
minimum  professional  obligation  of  due  care. 

*3  The  authors  agree  that  reform  is  needed.  See  id.  at  4,  39.  i 
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I  want  to  commend  the  efforts  of  these  individuals,  and  espe- 
cially the  work  of  my  fellow  panelists,  Judge  Pointer  and  Judge 
Schwarzer.  Both  of  these  men  have  enriched  the  rules  process 
through  their  efforts  and  I  am  honored  to  be  here  with  them  today. 

The  department  wishes  to  reemphasize  its  support  for  the  pro- 
posed amendments  to  rules  4,  11,  16,  23,  30,  31  and  33,  plus  the 
others  that  had  minor  changes.  These  amendments  should  accom- 
plish the  statutory  charge  of  the  Rules  Enabling  Act  to  promote 
simplicity  in  procedure,  fairness  in  administration,  the  just  deter- 
mination of  litigation,  and  the  elimination  of  unjustified  expense 
and  delay. 

The  Department  of  Justice  expresses  its  strong  support  for  these 
amendments.  The  department,  however,  must  voice  its  opposition 
to  one  proposed  amendment,  rule  26(a)(1),  which  mandates 
prediscovery  disclosure.  It  is  the  position  of  the  department  that 
this  amendment  is  not  in  the  best  interests  of  the  United  States 
at  the  present  time  and  has  the  potential  to  exacerbate  the  very 
problems  it  is  intended  to  solve. 

I  have  carefully  considered  the  proposed  amendment,  as  modified 
after  the  initial  comment  period.  I  have  read  numerous  com- 
mentaries of  both  proponents  and  critics  of  the  amendment,  includ- 
ing an  extensive  law  review  article  by  former  Attorney  General 
Griffin  Bell  and  Judge  Schwarzer's  reply  to  it. 

Beyond  my  own  judgment  based  on  years  of  practice  as  a  trial 
attorney,  I  have  sought  out  the  opinion  of  the  litigators  within  the 
Civil  Division  of  the  Department  of  Justice  and  found  that  the 
overwhelming  majority  of  them  oppose  the  amendment  and  believe 
that  it  would  cause  particular  problems  for  the  Government,  as  de- 
tailed in  my  written  statement. 

The  major  grounds  for  department  opposition  is  best  summed  up 
by  Judge  Scalia  in  his  dissent  to  the  submission  of  the  proposed 
amendments  to  Congress.  He  has  stated  that  they  will  likely  in- 
crease the  discovery  burden  on  district  judges  as  parties  litigate 
about  what  is  relevant  to  disputed  facts,  whether  those  facts  have 
been  alleged  with  sufficient  particularity,  whether  the  opposing 
side  has  adequately  disclosed  the  required  information,  and  wheth- 
er it  has  fulfilled  its  continuing  obligation  to  supplement  the  initial 
disclosure. 

Congress,  no  doubt,  recognizes  the  intense  opposition  of  the  prac- 
ticing bar  to  this  proposed  amendment  and  is  aware  that  many 
participants  in  the  rules  process  themselves  have  expressed  con- 
cern and  outright  opposition  to  this  amendment.  The  opposition 
was  vehement  after  the  amendment  was  first  circulated  for  public 
comment  and  has  not  abated  since  the  submission  of  the  modified 
amendment. 

While  the  modified  amendment  did  represent  an  improvement,  it 
is  my  opinion  and  that  of  the  department  that  mandatory  disclo- 
sure, however  modified,  is  a  concept  that  has  the  potential  to  cre- 
ate more  problems  than  it  solves.  This  simply  represents  a  dif- 
ference of  opinion  and  does  not  reflect  any  disrespect  or  lack  of  ad- 
miration and  appreciation  for  those  who  participated  in  the  rules 
procedure. 

Again,  I  appreciate  the  opportunity  to  share  the  department's 
views  on  this  issue.  I  would  ask  that  my  written  statement  which 


81-159  0-94-2 


30 

sets  out  the  department's  position  in  more  detail  be  included  in  the 
record,  and  I  will  be  happy  to  respond  to  any  questions  you  may 
have. 

Thank  you. 

[Mr.  Hunger  submitted  the  following:] 


U.S.  Department  of  Justice, 
Office  of  the  Associate  Attorney  General, 

Washington,  DC,  July  19.  1993. 
Hon.  Howell  Heflin, 

Subcommittee  on  Courts  andAdministrative  Practice, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Heflin:  As  you  know,  your  subcommittee  has  scheduled  a  heairing 
on  July  28,  1993,  concerning  tiie  proposed  Amendments  to  the  Federal  Rules  of  Civil 
Procedure,  transmitted  to  Congress  by  the  Supreme  Court  on  April  22,  1993.  The 
Department  of  Justice  in  February  of  1992  submitted  formal  comments  as  to  certain 
of  the  civil  rules  amendments  during  their  development  and  consideration  by  the 
Civil  Rules  Advisory  Committee  and  the  Standing  Rules  Committee.  These  com- 
ments were  focused  in  large  part  on  the  Committees'  efforts  to  streamline  the  civil 
Utigation  process  and  to  curb  abuses  of  discovery.  At  this  time,  we  wish  to  commu- 
nicate the  Department's  current  position  on  these  issues. 

First,  the  Department  of  Justice  wishes  to  reaffirm  its  support  for  reform  of  the 
discovery  and  pretried  processes  to  reduce  delay  and  expense.  In  particular,  pro- 
posed Rule  16,  which  concerns  scheduling  conferences  and  scheduling  orders,  should 
lead  to  substantial  improvements  in  the  judicial  management  of  civil  cases.  Simi- 
larly, the  presumptive  limits  on  discovery  proposed  in  Rtdes  30,  31  and  33  should 
promote  reductions  in  discovery  costs  without  sacrificing  the  fair  adjudication  of 
civil  cases. 

Second,  the  Department  has  conducted  a  further  evaluation  of  its  position  on  the 
two  most  controversial  aspects  of  the  civil  rules  proposals — Rule  11  and  Rule 
26(a)(1).  With  respect  to  Rxile  11,  we  reaffirm  our  support  for  the  revised  Rule  and 
lu-ge  that  it  be  allowed  to  go  into  effect.  With  respect  to  Rule  26(a)(1),  however,  we 
have  concluded  that  a  rule  mandating  pre-discovery  disclosure  is  not  prudent  or  in 
the  best  interest  of  the  United  States.  Any  such  rule  should  be  deleted  or  at  a  mini- 
mum deferred  past  December  31,  1995,  when  local  rules  experiments  conducted 
under  the  auspices  of  the  Civil  Justice  Ileform  Act  of  1990  have  been  concluded.  If 
not  deleted,  then  the  issue  can  be  studied  further,  and  the  question  of  mandatory 
disclosure  itself,  as  well  as  the  terms  of  any  such  proposed  rule,  can  be  evaluated 
in  light  of  the  experiences  of  the  1990  Civil  Justice  Reform  Act.  We  are  concerned 
that  the  imposition  of  the  rule  at  this  time,  while  local  rules  experiments  are  in 
place,  will  defeat  the  purpose  of  the  Civil  Justice  Reform  Act  of  having  diverse  lab- 
oratories to  test  possible  litigation  reforms. 

We  recognize  that  in  keeping  with  President  Bush's  Council  on  Competitiveness 
the  Department  previously  supported  the  proposed  revisions  to  Rule  26(a)(1).  We 
must  further  recognize,  however,  that  organizations  as  diverse  as  the  American  Bar 
Association,  American  Trial  Lawyers  Association,  American  College  of  Trial  Law- 
yers, Lawyers  for  Civil  Justice,  American  Civil  Liberties  Union,  NAACP  Legal  De- 
fense and  Educational  Fund  and  International  Association  of  Defense  Counsel,  as 
well  as  numerous  other  groups,  legal  scholars  and  trial  judges  have  vehemently  op- 
posed the  proposed  rule.  We  wish  to  now  add  the  United  States  Department  of  Jus- 
tice to  that  list  and  recommend  that  proposed  Rule  26(a)(1)  be  deleted  or  at  a  mini- 
mum deferred  untU  after  results  of  the  1990  Civil  Justice  Reform  Act  are  received 
and  studied. 

Very  truly  yours, 

Webster  L.  Hubbell, 
Associate  Attorney  General. 

Frank  L.  Hunger, 
Assistant  Attorney  General, 

Civil  Division. 
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Prepared  Statement  of  Frank  W.  Hunger  on  Behalf  of  the  Civil  Division 

Mr.  Chairman,  Members  of  the  Committee,  during  my  confirmation  hearing  to  be 
Assistant  Attorney  General  for  the  Civil  Division,  I  stated  that,  as  a  result  of  my 
27  years  of  experience  as  a  trial  lawyer,  I  developed  a  strong  interest  in  civil  justice 
reform.  We  all  recognize  that  reform  is  necessary.  The  costs  of  litigation  are  rising 
so  quickly  that  often  both  litigants  lose  regardless  of  the  lawsuit's  outcome.  I  believe 
the  litigators  in  the  Civil  Division,  litigators  who  go  to  court  every  day  all  across 
this  countrv,  in  cases  as  broad  and  diverse  as  the  interests  of  the  United  States, 
have  valuable  experience  which  can  provide  guidance  in  devising  reforms  to  make 
courts  more  accessible.  At  the  same  tmie,  there  are  no  easy  solutions  or  quick  fixes 
and  I  caution  this  Committee  to  be  wary  of  reform  proponents  who  claim  that  their 
proposed  solutions  will  completely  solve  problems  in  one  area  or  another. 

Mter  joining  the  Department  of  Justice,  one  of  my  first  undertakings  was  to  re- 
view the  Department's  position  concerning  the  proposed  Amendments  to  the  Federal 
Rules  of  Civil  Procedure  and  assist  the  Associate  Attorney  General  in  conveying  the 
Civil  Division's  position  on  the  rules  to  the  Chairman  of  the  House  Subcommittee 
on  Intellectual  Property  and  Judicial  Administration,  which  held  a  hearing  on  this 
subject  on  June  16,  1993.  Letters  setting  out  the  Department's  positions  on  the  pro- 
posed Amendments  were  sent  to  Chairman  William  J.  Hughes  of  the  House  Sub- 
committee on  June  25,  1993,  and  to  Chairman  Howell  Heflin  of  this  Committee  on 
July  19,  1993. 

I  might  add  that  the  Department  participated  in  the  process  by  which  the  Amend- 
ments were  developed  and  we  subscribe,  as  a  matter  of  policy,  to  the  notion  that 
the  rulemaking  process  is  a  more  effective  mechanism  than  legislation  on  the  com- 
plex process  of  setting  general  rules  of  procedure  to  cover  a  host  of  specific  types 
of  Utigation.  We,  therefore,  typically  attempt  to  avoid  seeking  legislative  relief  from 
proposed  rules.  In  this  case,  however,  we  beUeve  that  we  must  depart  from  that  pol- 
icy and  ask  Congress  to  delete  or,  at  a  minimxmi,  delay  implementation  of  the  pro- 
posed Amendment  to  Rule  26(a)(1). 

In  our  letters  to  Chairmen  Hughes  and  Heflin,  the  Department  emphasized  its 
continued  support  for  discovery  and  pretrial  reforms,  which  reduce  delay  and  ex- 
pense. In  particular,  the  Department  reaffirmed  its  support  of  the  proposed  Amend- 
ment to  Rule  16,  which  concerns  scheduling  conferences  and  schedufing  orders.  It 
is  the  position  of  the  Department  that  this  proposed  change  will  substantially  im- 
prove judicial  management  of  civil  cases.  Additionally,  the  Department  reaffirmed 
its  support  of  the  proposed  changes  to  Rules  30,  31  and  33  because  it  believes  that 
the  presumptive  limits  on  discovery  should  promote  reductions  in  discovery  costs 
without  sacrificing  the  fair  adjudication  of  civil  cases.  Moreover,  the  Department  re- 
stated its  support  for  the  more  controversial  proposed  change  to  Rule  11.  "The  "safe 
harbor"  provision  should  encourage  parties  to  work  out  disputes  and  voluntarily 
withdraw  insupportable  claims  and  defenses  without  court  intervention. 

After  careful  consideration,  however,  the  Department  decided  to  withdraw  its  ear- 
lier support  for  the  proposed  Amendment  to  Rule  26(a)(1)  concerning  mandatory  dis- 
closure. I  would  note  that  the  previous  "support"  the  proposed  change  received  with- 
in the  Department  was  nominal  at  best.  My  predecessor  at  the  time  the  Department 
initially  endorsed  the  proposed  Amendment  had  concerns  about  a  significant  con- 
sequence of  the  proposed  change.  In  particular,  he  was  uncomfortable  with  the  pros- 
pect that  lawyers  could  be  asked,  as  he  characterized  it,  to  "evaluate  what  informa- 
tion would  be  most  harmful  to  them — and  to  disclose  that  information  to  the  other 
party."  i 

The  history  of  this  proposed  change  is  striking.  After  the  Advisory  Committee  first 
circulated  the  proposed  change  in  August  1991  it  was  deluged  with  over  two  hun- 
dred letters  and  memoranda  and  76  witnesses  in  four  days  of  hearings,  almost  all 
of  which  opposed  the  mandated  pre-discovery  disclosure  proposal.  The  Advisory 
Committee  then  decided,  during  its  February  1992  meeting,  to  withdraw  the  pro- 
posal. Then,  at  their  April  meeting,  the  Committee  reversed  itself  and  offered  an 
amended  proposal.  Most  importantly,  the  Advisory  Committee  never  circulated  the 
amended  proposal  for  additional  public  comment.  The  Advisory  Committee's  contin- 
ued endorsement  of  this  change,  despite  what  one  commentator  called  "a  flood  of 
objections  unprecedented  in  50-plus  years  of  judicial  rule-making,"  is  cause  for  con- 
cern.2 

It  is  quite  telling  that  even  the  statements  of  several  Advisory  Committee  mem- 
bers reflected  support  tempered  by  abiding  concerns.  A  member  of  the  Judicial  Con- 
ference's Advisory  Committee  stated  that  the  opposition  to  the  proposed  Amendment 


1  Pelham,  Ann,  "Judges  Make  Quite  A  Discovery,"  Legal  Times,  March  16,  1992. 
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to  Rxile  26(a)(1)  was  "legitimate  and  potentially  meritorious."  This  member  ex- 
plained that  "the  Advisory  Committee  would  have  to  acknowledge  that  many — per- 
haps most — of  those  drawn  into  the  debate  by  the  principal  critics  are,  in  good  faith, 
genuinely  concerned  that  the  disclosure  obligations  will  breed  a  new  arena  for  un- 
productive pretrial  disputes;  and,  quite  candidly,  we  cannot  say  with  certainty  that 
their  fears  are  unfounded.  "3 

I  was  struck  that  Justice  Scalia,  joined  by  Justice  Thomas  and  Justice  Souter,  dis- 
sented in  part  from  the  Supreme  Court  submission  of  the  proposed  Amendments  to 
Congress.  Justice  White  pointed  out  that  it  was  rare  indeed  for  Justices  to  dissent 
from  the  substance  of  proposed  rules.^I  found  Judge  Scalia's  dissent  regarding  Rule 
26(a)(  Dpersuasive. Judge  Scalia  denounced  the  proposed  reforms  as"radical,"  '  poten- 
tial disasters"  and  "certainly  premature."  ^Justice  Scalia  concluded  that  the  pro- 
posed Amendment  would  hxirt  more  than  help: 

[T]he  duty-to-disclose  regime  does  not  replace  the  current,  much-criticized 
discovery  process;  rather,  it  adds  a  further  layer  of  discovery.  It  will  likely 
increase  the  discovery  burdens.^ 

The  Amendment's  proponents'  tempered  support  is  in  stark  contrast  with  the  ve- 
hement opposition  of  its  opponents.  Ite  outspoken  critics  include  practicing  attorneys 
in  organizations,  both  plaintiff  and  defense,  as  broad  and  diverse  as  the  American 
Bar  Association,  American  Trial  Lawyers  Association,  Lawyers  for  Civil  Justice, 
American  Civil  Liberties  Union,  NAACP  Legal  Defense  and  Educational  Fund  and 
International  Association  of  Defense  Counsel,  as  well  as  numerous  other  groups, 
legal  scholars  and  trial  judges.  Former  Attorney  General  Griffin  Bell,  in  a  law  re- 
view article  reviewing  the  proposed  Amendment,  may  have  best  summed  up  the  op- 
position: 

Despite  its  initial  attraction,  automatic  disclosure  is  a  fundamentally 
flawed  concept  which  will  not  cure  the  ills  of  the  discovery  system.  There 
is  little  experience  with  automatic  disclosure  in  the  real  world  of  civil  litiga- 
tion; and  it  has  been  vigorously  criticized  by  the  practitioners  who  have  had 
some  limited  experience  with  it  at  the  local  level.  It  cfeates  a  profound 
strain  on  the  ethical  duties  of  a  lawyer  to  his  or  her  client,  and,  because 
it  does  not  replace  the  existing  discovery  process,  it  will  merely  add  another 
layer  of  procedure  to  an  already  over-burdened  system.' 

All  of  this  and  my  own  questions  about  the  effectiveness  of  the  proposed  change, 
based  upon  my  experience  as  a  litigator,  caused  me  to  seek  out  the  opinions  of  Une 
attorneys  within  the  Department.  Their  invaluable  comments  echoed  many  of  the 
concerns  that  have  been  brought  to  this  Committee's  attention.  I  would  merely  em- 
phasize those  points  that  specifically  implicate  the  government's  position  as  a  Uti- 
gant. 

Like  several  other  commentators,  the  Department  attorneys  are  worried  about  the 
time  constraints  in  having  to  investigate  a  claim  and  present  a  list  of  witnesses  and 
documents  relevant  to  the  disputed  facts  alleged  with  particularity  in  the  pleadings. 
This  will  tremendously  burden  government  attorneys.  From  a  practical  standpoint, 
it  will  in  many  cases  be  unworkable  and  necessitate  court  intervention  from  the 
start  of  the  process. 

One  of  the  toughest  challenges  government  attorneys  face  is  producing  documents 
specifically  requested  in  discovery  from  agencies  with  offices  and  personnel  far  re- 
moved from  the  government  attorney  and  oftentimes  scattered  across  the  United 
States.  This  burden  will  exponentially  increase,  perhaps  to  an  impossible  degree,  if 
it  becomes  incumbent  upon  government  attorneys  not  only  to  produce  specificaUy  re- 
quested documents,  but  to  search  out  "all  documents"  relevant  to  the  disputed  facts 
alleged  in  the  complaint. 

The  Federal  government  is  a  uniquely  large  and  varied  set  of  Departments,  agen- 
cies and  other  establishments.  In  recognition  of  the  special  difficulty  government 
counsel  has  in  obtaining  information  rapidly  in  order  to  proceed  with  government 
ca-r^js,  the  Federal  Rvdes  of  Civil  Procedure  give  the  United  States  60  days  from  the 


3  Statement  of  Sam  C.  Pointer,  Jr.,  Chief  Judge  for  the  Northern  District  of  Alabama,  before 
the  Subcommittee  on  Intellectual  Property  and  Judicial  Administration  of  the  Committee  of  the 
Judiciary,  U.S.  House  of  Representatives,  Jime  16,  1993,  p.  13. 

*  Justice  White's  Communication  on  Amendments  to  the  Federal  Rules  of  Civil  Procedure, 
April  22,  1993,  p.  99.  (Prior  to  the  proposed  amendments  at  issue  here,  on  only  four  other  occa- 
sions have  Justices  dissented  from  the  substance  of  the  rules.) 

6  Justice  Scalia's  Dissent,  p.  107. 
6/d  (Emphasis  in  original. 

7  Bell,  "Automatic  Disclosure  in  Discovery— The  Rush  to  Reform,"  27  GA.  L.  REV.  1,  48  (1992) 
(citations  omitted). 
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date  of  service  on  the  United  States  Attorney  to  move  or  answer.  8  The  disclosures 
contemplated  under  Rule  26(a)(1)  would  require  consviltation  in  nvmierous  cases 
with  several  different  agencies.  This  process  is  time  consuming,  even  when  the  gov- 
ernment attorneys  can  focus  on  specific  discovery  requests.  To  expect  government 
attorneys  to  provide  complete  information,  without  the  guidance  of  specific  requests 
crafted  to  the  needs  of  a  particular  case,  is  unrealistic. 

Although  the  proposed  Rule  might  be  construed  to  permit  partial  responses  (re- 
sponses based  on  information  "reasonably  aveiilable"),  the  proposed  Rule  does  not 
permit  disclosure  to  be  delayed  if  a  party  "has  not  fully  completed  its  investigation 
of  the  case."  It  can  be  anticipated  mat  necessarily  incomplete  responses  will  lead 
to  satellite  litigation  over  whether  the  government's  disclosure  was  misleading  or 
based  on  a  "reasonable"  inquiry.  Thus,  the  Rule  will  likely  foster  a  new  species  of 
discovery  disputes  in  government  litigation. 

Additionally,  government  attorneys  are  concerned  that  the  early  disclosure  re- 
quirements will  force  the  government  to  incur  expenses  that  it  now  avoids  through 
its  assertion  of  unique  governmental  defenses,  such  as  sovereign  immunity.  Disposi- 
tive motions  at  early  stages  in  litigation,  before  extensive  discovery  is  undertaken, 
often  result  in  dismissal  of  cledms  against  the  government.  The  proposed  Amend- 
ment could  force  the  government  to  proceed  witn  discovery  before  a  determination 
of  whether  the  government  would  even  have  to  defend  the  claim.  Expenses  incurred 
in  such  discovery  in  cases  where  the  government  could  defeat  the  claim  on  such  dis- 
positive defenses  would  truly  be  wasted. 

As  an  examiple,  the  proposed  Amendment  would  permit  discovery  in  prematurely 
filed  suits  under  the  Federal  Tort  Claims  Act  (FTCA)  because  the  newly  mandated 
disclosures  could  be  required,  on  pain  of  sanctions,  before  a  dispositive  motion  is  re- 
solved. The  administrative  claim  scheme — a  form  of  alternative  dispute  resolution 
prior  to  litigation — is  a  Congressionally  crafted  means  of  resolving  tort  claims 
against  the  United  States  prior  to  litigation.9  In  fact,  lam  advised  that  this  process 
avoids  Utigation  most  of  the  time.  The  Supreme  Court  has  recently  held  that  pre- 
mature smts  must  be  dismissed,  lo  The  automatic  requirement  to  make  disclosures 
could  lead  to  disclosures  in  cases  barred  under  these  principles,  to  the  loss  of  judi- 
cial efficiency  and  in  derogation  of  the  pre-Utigation  claim  resolution  process. 

In  addition  to  expressing  the  Department's  opposition  to  the  proposed  Amendment 
to  Rule  26(a)(1),  I  would  like  to  share  what  my  experience  has  taught  me  regarding 
how  to  curb  discovery  abuse.  I  was  surprised  to  learn  that  some  federal  courts  do 
not  routinely  have  an  early  scheduling  order  to  set  a  discovery  schedule.  Local  rules 
have  for  years  dictated  such  a  procedure  in  the  federal  courts  in  the  areas  where 
I  practiced.  I  believe  that  the  early  involvement  of  the  court  results  in  the  parties 
making  more  reasonable  discovery  demands.  As  such,  I  believe  the  proposed  Amend- 
ment to  strengthen  Rule  16,  by  requiring  the  Court  to  enter  a  scheduling  order,  will 
successfully  reduce  discovery  abuse  and,  thereby,  expedite  the  resolution  of  cases  on 
the  nation's  federal  courts'  dockets.  The  laudable  goals  the  proponents  of  the  change 
to  Rule  26(a)(1)  espouse  can  be  better  accomplished  through  the  less  controversial 
proposed  Amendment  to  Rule  16. 

In  conclusion,  the  Department  reaffirms  its  support  of  all  of  the  proposed  Amend- 
ments to  the  Federal  Rules  of  Civil  Procedure,  with  the  exception  of  Rule  26(a)(1). 
While  the  change  to  Rule  26(a)(1)  was  motivated  by  the  desire  to  reduce  discovery 
abuse,  most  practitioners  believe  the  proposed  Amendment  will  actually  worsen 
such  abuses.  The  majority  of  line  attorneys  in  the  Department  share  this  view,  and 
they  also  believe  that  the  proposal  will  cause  particular  problems  for  the  govern- 
ment. 

For  these  reasons,  the  Department  will  endorse  all  of  the  other  Amendments  but 
is  compelled  to  voice  its  strong  opposition  to  the  Amendment  to  Rule  26(a)(1).  Given 
the  intense  controversy  svirrounding  the  proposed  Amendment  to  Rule  26(a)(1)  and 
its  potential  for  exacerbating  the  very  problem  it  was  designed  to  ameliorate,  the 
Committee  shovild  oppose  it. 

Thank  you  for  letting  me  share  the  views  of  the  Department  with  this  Committee. 
I  look  forward  to  responding  to  any  questions. 

Senator  Heflin.  Well,  thank  you.  We  appreciate  your  testimony, 
each  of  you. 

Judge  Pointer,  of  course,  over  the  years  we  have  heard  a  great 
deal  of  criticism  of  the  discovery  process,  the  expense  that  is  in- 


8  Rule  12(a),  F.R.Civ.P. 

9See  28  U.S.C.  {{2401(b),  2675. 

10  McNeil  V.  United  States.  S.  Ct.  No.  92-6033  (decided  May  17,  1993). 
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volved,  how  discovery  has  brought  about  far  greater  costs  in  civil 
litigation.  I  suppose  this  is  an  effort  on  the  part  of  the  Judicial 
Conference  to  try  to  answer  some  of  those  criticisms  that  have  de- 
veloped over  the  period  of  time.  Would  you  elaborate  on  this  for  the 
subcommittee? 

Judge  Pointer.  That  certainly  is  correct,  and  actually  we  had 
started  in  that  process  about  at  the  same  time  that  the  Brookings 
Institution  was  starting  with  its  work  in  this  area.  These  rep- 
resent, I  would  have  to  say,  relatively  modest  efforts  to  try  to  get 
a  better  handle  on  discovery  and  the  cost.  They  are  not  going  to 
solve  all  of  the  problems.  There  are  still  major  problems  with  the 
production  of  documents  and  the  cost  of  that,  and  really  these 
amendments  do  relatively  little  to  solve  that  problem. 

We  are  trying  to  deal  some  with  the  deposition  cost,  which  is  cer- 
tainly a  major  expense,  some  with  the  interrogatory  costs,  and  in- 
deed trying  to  lay  the  foundation  early  in  the  case  for  a  more  coop- 
erative effort  at  cost  reduction  by  getting  counsel  together,  sharing 
certain  information,  coming  before  the  judge  and  talking  about  the 
case  before  the  parties  go  speeding  off  into  their  reflex  action  of  for- 
mal discovery. 

The  problem  has  been  presented  as  to,  well,  is  this  going  to  work, 
is  it  going  to  help  or  not,  and  I  think  people  of  goodwill  can  dis- 
agree on  that.  This  is  probably  one  of  the  quotations  that  Yogi 
Berra  cannot  be  attributed  with,  but  it  is  that  the  hardest  thing 
to  predict  is  the  future,  and  we  cannot  say  with  certainty  what  this 
is  going  to  do.  But  I  likewise  challenge  those  who  attempt  to  be  so 
certain  that  it  is  going  to  be  counterproductive  to  the  same  stand- 
ard. 

What  I  do  know  is  that  there  have  been,  I  think  it  is  23  districts 
thus  far  that  have  adopted  variants  of  this  disclosure  and  have 
begun — not  all  of  them,  but  many  have  begun  with  that.  One  is  the 
Northern  District  of  California  that  has  had  a  process  in  that  is, 
with  the  exception  of  the  way  in  which  the  document  disclosure  is 
done,  essentially  the  same  as  what  is  in  this  national  standard. 

There  has  been  no  formal  study  concluded,  but  they  have  had  it 
for  a  year.  I  talked  with  Magistrate  Judge  Brazille  earlier  this 
week — sorry — late  last  week,  who  said  that,  as  a  result,  they  have 
had  almost  no  problems  with  this  sleeping  tiger,  or  whatever  you 
want  to  call  it.  It  simply  has  not  proved  to  be  a  difficult  thing  to 
administer.  While  they  cannot  yet  determine  how  much  cost  sav- 
ings there  are,  it  has  reduced  to  some  significant  degree  that  initial 
discovery  effort. 

Now,  is  there  something  unique  about  San  Francisco?  I  don't 
know.  Will  we  find  out  something  different  from  the  other  experi- 
ments? I  suspect  we  will,  and  we  want  to  listen  to  them.  This  is 
one  effort  to  try  to  get  a  handle  on  a  very  major  problem. 

Senator  Heflin.  In  the  study  that  was  made,  was  any  study 
made  as  to  the  comparison  of  criminal  disclosure?  I  realize,  of 
course,  there  are  many  differences  and  nuances  between  the  crimi- 
nal law  and  the  civil  law,  and  certainly  in  regard  to  lawyers'  cli- 
ents, particularly  the  prosecution.  They  don't  exactly  have  a  client 
other  than  the  people,  and  so  there  are  different  variations  that 
would  come  about  between  the  comparison. 
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But,  basically,  in  the  criminal  law  today,  as  I  understand  it,  the 
prosecution  practically  has  to  turn  over  a  file  of  everything  relative 
to  it.  Has  there  been  any  comparison  relative  to  the  criminal  law 
and  how  it  has  worked,  and  also  litigation  that  has  occurred  be- 
cause of  the  failure  to  give  certain  evidence  that  would  be  bene- 
ficial to  the  defendant? 

I  realize  that  you  could  have  an  error  without  injury,  perhaps, 
and  some  review  in  the  long  run  that  might  make  distinctions, 
whereas  in  the  criminal  law  that  type  of  an  approach  maybe 
wouldn't  be  appropriate.  In  discussions  with  a  lot  of  criminal  law- 
yers, they  think  that  the  process  is  working  fairly  well. 

Judge  Pointer.  Well,  I  am  not  aware.  Senator,  of  any  formal 
studies  trying  to  look  at  criminal  versus  civil.  As  you  indicated,  the 
Rules  of  Criminal  Procedure  actually  call  for  almost  no  discovery, 
with  the  exception  that  the  prosecution's  documents  by  and  large 
are  simply  turned  over.  So  you  have  an  entirely  different  system 
that  is  at  work  in  the  criminal  cases. 

You  are  perhaps  aware  that  there  are  many  criminal  defense  at- 
torneys who  say  they  wish  they  had  at  least  some  of  the  discovery 
tools  really  that  are  available  in  the  civil  forum.  The  obligation  to 
turn  over  documents  on  the  Government  does  create  from  time  to 
time  problems  and  claims  by  criminal  defendants  that  documents 
have  not  been  turned  over,  either  resulting  in  motions  for  mistrial, 
continuances,  or  reversals. 

I  suppose  you  could  say  that  that  indicates  what  might  occur  if 
there  is  a  civil  requirement  that  requires  turnover  of  all  docu- 
ments. Of  course,  these  rules  here  do  not  require  the  turnover  of 
documents,  and  the  sanctions  are  actually  rather  humane  and  tol- 
erant, I  would  have  to  say,  under  the  proposal. 

Senator  Heflin.  I  will  ask  a  series  of  questions  which  can  be  ad- 
dressed by  each  member  of  the  panel.  If  Congress  were  to  delete 
or  defer  rule  26(a)(1),  should  the  rest  of  the  changes  made  to  rule 
26  relating  to  mandatory  disclosure  of  expert  witnesses  and  the 
disclosure  of  trial  witnesses  be  allowed  to  stand,  and  please  expand 
your  reasoning? 

Judge  Pointer.  I  think  yes,  although  I  hope  it  will  not  be  a  ques- 
tion of  deferring,  which  we  might  come  back  to.  But  assuming  a  de- 
letion of  (a)(1),  I  would  certainly  still  urge  that  (a)(2)  and  (a)(3), 
which  have  their  own  separate  roles  to  play,  be  allowed  to  go  into 
effect,  (a)(3)  is  something  that  is  covered  now,  with  variations,  by 
virtually  all  courts  either  in  terms  of  standing  orders,  local  rules, 
or  final  pretrial  orders. 

To  have  a  national  standard  that  educates  everybody  around  the 
country  as  to  what  is  expected  is  highly  desirable,  and  there  has 
been  virtually  no  opposition  to  the  (a)(3)  requirements,  (a)(2)  is  a 
little  bit  different  because  this  is  not  something  that  is  currently 
in  vogue  in  most  courts;  that  is,  the  expert  disclosure. 

It  is  not  designed,  frankly,  as  a  cost-saving  measure.  It  is  de- 
signed to  give  a  better  handle  on  the  actual  trial  of  litigation  that 
involves  expert  testimony.  It,  we  believe,  will  result  in  a  better 
handling  by  courts  of  expert  testimony.  There  is  some  opposition  to 
that  that  we  are  aware  of,  but  on  balance  we  think  it  is  a  clear, 
desirable  feature  to  be  implemented,  and  it  does  provide  again  for 
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courts  to  say  no  or  for  the  parties  to  stipulate  out  of  the  require- 
ment. 

Senator  Heflin.  Judge  Schwarzer? 

Judge  Schwarzer.  I  agree  with  that.  Could  I  add  just  one  word 
with  respect  to  the  analogy  to  the  criminal  process?  In  14  years  as 
a  district  judge,  I  have  never  encountered  a  problem  in  the  compli- 
ance by  the  Government  with  its  obligation  under  Brady  to  disclose 
information.  That  is  the  obligation  that  exists,  and  to  my  mind  the 
process  that  works  in  the  criminal  area  provides  a  good  model. 

Judge  Pointer.  Either  your  prosecutors  are  better  or  your  crimi- 
nal defense  lawyers  are  not  as  active  as  they  are  in  the  Northern 
District  of  Alabama. 

Mr.  Hunger.  Senator,  I  too  agree  that  the  rules  as  proposed, 
with  the  exception  of  rule  26(aXl),  should  go  into  effect,  and  I 
think  that  they  can  be  most  effective  and  accomplish  their  purpose 
even  with  the  deletion  of  rule  26(a)(1). 

Senator  Heflin.  A  second  question:  If  Congress  were  to  delete  or 
defer  rule  26(a)(1),  should  the  changes  to  rules  30,  31  and  33  be 
allowed  to  go  into  effect,  which  would  place  a  limit  on  the  number 
of  depositions  and  interrogatories?  Is  there  a  danger  that  the  par- 
ties will  be  too  hamstrung  by  these  limits? 

Judge  Pointer.  I  think  they  should  be  allowed  to  go  forward. 
However,  it  would  probably  be  desirable  to  increase  the  default 
limit  on  the  number  of  interrogatories  presently  set  at  25  to  a  high- 
er number.  The  No.  25  was  set  bearing  in  mind  that  many  of  the 
items  of  information  that  would  have  been  obtained  through  inter- 
rogatories would  be  done  through  disclosure.  If  you  eliminate  dis- 
closure, then  there  may  be  a  need  to  increase  the  number  of  the 
default  limit  from  25  to  a  higher  number. 

Senator  Heflin.  Judge  Schwarzer? 

Judge  Schwarzer.  I  agree  with  that.  I  think  it  is  important  to 
keep  in  mind  those  are  presumptive  limits.  They  can  always  be  in- 
creased, and  the  number  of  25  interrogatories  is  a  number  that  is 
widely  in  use  in  the  local  rules  around  the  country  and  has  proved 
to  be  quite  workable.  So  it  is  not  a  number  that  was  just  picked 
out  of  the  air.  It  is  based  on  experience  under  the  existing  schemes. 

Senator  Heflin.  Mr.  Hunger? 

Mr.  Hunger.  I  share  Judge  Schwarzer's  opinion.  Senator.  In  fact, 
for  many  years  I  have  practiced  under  rules  that  provide  for  a  limi- 
tation of  interrogatories  and  depositions.  If  a  problem  was  ever  en- 
countered with  it,  we  could  go  to  the  judge  and  ask  for  more  inter- 
rogatories or  more  depositions,  and  for  good  cause  shown  it  was  al- 
ways permitted. 

Senator  Heflin.  How  do  you  believe  that  changes  to  rule  3C)(b)(2) 
relating  to  court  reporters  and  depositions  will  be  beneficial  in 
achieving  cost  reduction,  and  what  are  your  views  on  the  threat  to 
the  livelihood  of  the  court  reporting  profession  if  this  rule  is  adopt- 
ed? 

Judge  Pointer.  I  don't  believe  it  will  have  any  significant  effect 
as  a  cost  reduction  measure.  It  is  not  designed  essentially  for  that 
purpose.  It  is  designed  to  get  judges  out  of  the  necessity  for  having 
to  do  ad  hoc  rulings  every  time  someone  wants  a  videotape  deposi- 
tion and  to  put  into  the  rules  the  requirements  that  when  video- 
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tape  depositions  are  used  there  will  be  a  transcript  provided  to  the 
other  side  and  to  the  court  for  use  at  trial  on  review, 

I  do  not  view  this  as  affecting  adversely  court  reporters  at  all, 
unless  people  having  the  opportunity  to  used  videotaped  deposi- 
tions somehow  discover  that  those  are  better  than  stenographically- 
recorded  depositions.  I  don't  believe  they  are  going  to  find  that  as 
any  general  rule,  but  that  is,  I  suppose,  the  only  possible  risk,  is 
the  marketplace  might  indicate  a  preference  for  that. 

Judge  SCHWARZER.  I  have  nothing  to  add. 

Mr.  Hunger.  Here  again.  Senator,  I  have  had  experiences  with 
such  a  procedure  in  the  past.  By  agreement,  when  I  have  been  in- 
volved with  persons  who  were  indigent  or  lacking  in  necessary  fi- 
nances, I  was  agreeable  to  permitting  a  deposition  by  a  recorder. 
Yet,  at  the  same  time,  if  it  was  a  case  of  magnitude  or  significant 
points  involved,  at  my  own  expense  I  would  bring  in  a  court  re- 
porter and  use  one. 

I  do  know  that  the  proposals  as  made  further  require  that  a 
transcription  be  furnished  to  the  judge  at  a  point  in  time  if  objec- 
tions are  to  be  made.  So,  personally,  I  have  no  problem  with  that. 

Senator  Heflin.  Mr.  Hunger,  are  there  some  things  that  a  video 
or  audio  deposition  can  produce  that  just  stenographic  transcript 
cannot  capture  such  as  body  language? 

Mr.  Hunger.  Well,  most  definitely.  Senator,  and  I  have  found  as 
video  depositions  have  become  more  in  vogue  that  they  are  cer- 
tainly more  often  used  because  the  juries  want  to  see  what  the  wit- 
nesses look  like  and  actually  view  their  presentation.  I  have  seen 
studies  done  that  the  most  effective  witnesses,  of  course,  are  those 
who  appear  live,  and  then  next  in  line  was  the  video  and  then  third 
just  the  reading  of  a  transcript. 

Senator  Heflin.  The  question  is  why  shouldn't  the  experimen- 
tation plans  under  the  Civil  Justice  Reform  Act  be  completed  be- 
fore adopting  a  national  mandatory  prediscovery  disclosure  rule? 
Wouldn't  there  be  a  solid  basis  of  empirical  evidence  on  which  to 
make  a  more  informed  judgment  as  to  proceeding  with  such  a  rule? 

Judge  Pointer.  Well,  we  will  obtain  this  basis  of  information  for 
refinement,  for  revision,  as  a  result  of  the  experimentation  periods. 
That  is  going  to  be  true  with  this  amendment  that  is  before  Con- 
gress at  this  point.  It  is  important,  number  one,  that  somehow, 
particularly  as  it  comes  to  Congress  and  Congress  is  being  asked 
(a)(1),  that  it  be  made  clear  that  any  kind  of  action  of  that  sort 
does  not  prevent  courts  from  adopting  a  disclosure  requirement  on 
their  own  in  order  to  enhance  and  carry  out  their  CJRA  respon- 
sibilities. That,  it  seems  to  me,  is  critical. 

The  second  issue  is  should  there  be  anything  in  the  national 
rules  to  provide  a  default  standard,  one  that  can  be  opted  out  or 
be  changed  locally,  and  we  thought  and  still  believe  that  the  better 
approach  is  to  put  something  in  as  a  national  standard,  but  to  give 
the  full  range  of  options  to  modify  or  to,  in  effect,  opt  out  of  the 
requirement  locally  during  this  experimentation  period.  It  gives  the 
full  range  of  opportunity. 

We  are  still  going  to  have  to  return  to  the  issue  after  we  have 
had  the  period  of  time  to  look  at  these  20  courts,  as  well  as  perhaps 
many  more,  and  say,  well,  it  would  work  better  this  way  or  that 
way.  The  problem  is  you  cannot  do  that  and  have  it  take  effect 
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until  December  1998,  and  what  we  are  trying  to  do  is  put  in  some- 
thing that  will  provide  a  better  mechanism  for  the  period  between 
now  and  that  period. 

Senator  Heflin.  Do  you  have  any 

Judge  SCHWARZER.  I  have  nothing  to  add. 

Mr.  Hunger.  That  is  the  position  of  the  Department  of  Justice, 
Senator.  We  would  like  to  see  the  end  result  of  the  1990  Civil  Jus- 
tice Reform  Act,  and  those  plans  studied  and  the  best  ones  selected 
to  go  into  a  uniform  rule. 

Senator  Heflin.  On  rule  11,  what  are  the  major  problems  that 
motivated  the  changes? 

Judge  Pointer.  Too  many  rule  11  motions,  causing  exacerbated 
feelings,  contentiousness,  disruption  of  relations  between  attorney 
and  client;  the  potential  frequently  for  the  rule  to  be  used  as  a  ve- 
hicle for  fee-shifting  in  a  way  that  in  some  ways  was  contrary  to 
the  spirit  of  the  prevailing  statute,  attorney  fees  awards,  and  the 
rules  that  had  been  developed  there. 

People  who  had  no  opportunity  for  fee-shifting  from  the  litigation 
through  the  ordinary  experiences  of  an  American  rule  and  the  par- 
ticular statutes  were  telling  attorneys,  file  a  rule  11,  maybe  we  can 
get  our  expenses  shifted  in  this  way  by  calling  this  a  frivolous  law- 
suit. It  tended  to  be  one-sided.  It  was  largely  against  plaintiffs,  rel- 
atively little  against  defendants. 

It  was  viewed  by  many  as  being  particularly  burdensome  on  civil 
rights  plaintiffs,  who  frequently  were  called  upon  to  advance  novel 
theories  that  some  are  going  to  say  are  frivolous.  There  is  a  close 
and  fine  line  sometimes  between  what  is  novel  and  what  is  frivo- 
lous. 

We  have  a  long  study,  and  perhaps  the  subcommittee  would  be 
interested  in  what  the  results  of  that  were.  There  were  five  dis- 
tricts, all  district  judges  around  the  country  and  the  like,  and  we 
would  be  happy  to  submit  that.  I  have  got  a  copy  of  it. 

Senator  Heflin.  Do  you  have  any  comments? 

Judge  Schwarzer.  No,  I  have  nothing  to  add. 

Senator  Heflin.  Do  you  have  any? 

Mr.  Hunger.  Nothing. 

Senator  Heflin.  Justice  Scalia  in  his  dissent  observed  that  the 
combination  of  the  elements  in  the  new  rule  would  reduce  the  num- 
ber of  rule  11  motions  presented  to  the  court.  He  objects  to  that. 
I  gather  from  your  written  testimony,  Judge  Pointer,  that  you  say 
that  that  is  one  of  the  principal  aims  of  what  you  are  trying  to  ac- 
complish there.  Is  there  an  argument  that  there  ought  to  be  more 
rule  11  motions  made? 

Judge  Pointer.  I  am  not  going  to  make  that  argument.  Senator. 
I  think  that  there  have  been  too  many  rule  11  motions  made,  and 
it  is  one  of  the  objectives  to  reduce  the  number  of  rule  11  motions 
that  are  filed,  while  at  the  same  time  increasing  the  utility  of  the 
rule  in  terms  of  deterring  the  pursuit  of  frivolous  claims  and  de- 
fenses. 

At  the  present  time,  with  the  snapshot  approach,  if  there  is  a 
rule  11  motion  filed,  then  the  other  side,  if  they  withdraw  from  a 
contention,  is  almost  conceding  that  the  original  filed  motion  or  po- 
sition or  pleading  was  in  some  way  frivolous.  There  was  no  incen- 
tive to  withdraw  and  leave  an  arguably  frivolous  contention. 
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What  we  are  attempting  to  do  here  is  to  provide  some  incentive 
for  withdrawal  and  at  the  same  time  say  that  it  is  not  a  snapshot. 
That  which  may  have  appeared  to  be  possibly  meritorious  at  the 
time  of  filing  may  turn  out  to  be  frivolous  after  discovery  and  after 
a  further  look  at  the  law,  and  if  so  there  should  be  an  obligation 
not  to  continue  to  assert  and  to  advocate  that  position.  You 
shouldn't  have,  in  effect,  freedom  to  do  so  merely  because  at  the 
time  you  filed  it,  it  may  have  been  arguably  meritorious,  and  we 
believe  it  will  work  better. 

Senator  Heflin.  Do  you  have  anything  you  want  to  add? 

Judge  SCHWARZER.  No. 

Mr.  Hunger.  No. 

Senator  Heflin.  Senator  Grassley,  if  you  have  an  opening  state- 
ment— we  got  started  on  time. 
Senator  Grassley.  We  will  just  put  it  in  the  record. 
Senator  Heflin.  All  right. 
[The  prepared  statement  of  Senator  Grassley  follows:] 

Prepared  Statement  of  Hon.  Charles  E.  Grassley 

I  would  like  to  take  the  opportunity  to  thank  my  able  colleague  from  the  state 
of  Alabama,  Chairman  Heflin,  for  having  this  hearing  and  for  his  continuing  leader- 
ship in  the  area  of  Civil  Justice  Reform.  I  would  also  Uke  to  thank  the  members 
of  the  Federal  Judicial  Conference  for  their  efforts  in  bringing  this  much  needed  re- 
form before  the  subcommittee  today.  I  commend  you  on  your  comprehensive  and 
well-received  amendments  to  the  Federal  Rules  of  Civil  Procedure.  It  is  a  credit  to 
yoxir  draftsmanship  and  foresight  that  the  controversy  surrounding  this  extensive 
package  is  so  narrowly  focused. 

The  areas  of  contention,  as  I  see  it,  surround  the  rule  11  sanctions,  rule  26  man- 
datory disclosure,  and  the  changes  to  rule  30(b)  which  authorizes  nonstenographic 
means  of  recording  deposition  proceedings.  I  look  forward  to  hearing  from  varied 
viewpoints  on  these  issues  and  I  thank  all  of  you  for  your  attendance  here  today. 
The  goal  of  making  our  justice  system  run  more  effectively  and  less  costly  is  a 
daunting  task  and  I  thank  you  all  for  your  effort.  Oiu-  discussion  today  will,  no 
doubt,  further  the  process  of  reform. 

Senator  Heflin.  Do  you  have  some  questions? 

Senator  Grassley.  Let  me  read  to  you  something  that  Professor 
Arthur  Miller  wrote.  He  compares  the  present  state  of  the  art  for 
discovery  process  to  a  dance  marathon.  'The  object  of  the  exercise 
is  to  select  a  partner  from  across  the  V,  get  out  on  the  dance  floor, 
hang  on  to  one's  client,  then  drift  aimlessly  and  endlessly  to  the 
litigation  music  for  as  long  as  possible,  hoping  that  everyone  else 
will  collapse  from  exhaustion."  I  suppose  that  describes,  better 
than  anything  else,  why  the  issue  comes  before  the  court  and  now 
the  Congress,  because  there  is  a  need  for  reform. 

In  the  process,  though,  of  this  debate  coming  before  us,  there,  of 
course,  have  been  a  lot  of  different  voices  in  the  legal  community. 
I  want  to  draw  from  those  other  people  in  asking  some  questions. 
I  think  I  will  start  with  a  question  that  Senator  Heflin  raised  about 
the  Civil  Justice  Reform  Act  and  the  experimentation  involved  in 
that.  I  heard  General  Hunger's  response  as  to  where  the  adminis- 
tration stands. 

Isn't  it  probably  natural  that  any  judge  who  has  to  decide  wheth- 
er to  go  along  with  the  new  rule  that  is  suggested  here,  or  experi- 
mentation— would  avoid  the  experimental  route  and  just  adopt 
these  rules?  Do  you  think  that  they  will  actually  get  involved  in  ex- 
perimentation? 
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Judge  Pointer.  Well,  23  of  41  districts  that  had  adopted  plans 
as  of  June  1  had  incorporated  some  form  of  prediscovery  disclosure. 
So  we  know  that  among  the  ones  that  had  gone  to  it  at  that  point, 
over  half  were  deciding,  as  a  result  of  study  by  judges,  lawyers  and 
members  of  the  public  from  that  particular  district,  that  they 
viewed  this  as  a  potentially  good  measure. 

I  am  not  sure  if  you  are  asking  what  is  likely  to  happen  with  the 
remaining  50-odd  districts  at  this  point.  Of  course,  they  have  to 
have  their  plans  in  place  by  December  1.  There  is  a  lot  of  unease 
at  this  point,  uncertainty  of  what  to  do,  knowing  of  the  congres- 
sional inquiry.  I  have  prepared  materials  to  go  out  to  the  chief  dis- 
trict judges,  to  the  chairs  of  the  local  advisory  groups,  as  well  as 
clerks  of  the  court  for  further  distribution,  that  will  try  to  outline 
the  options  that  they  should  be  considering  between  now  and  De- 
cember 1. 

Frankly,  it  is  very  difficult  because  I  don't  know  whether  I  have 
to  advise  them  in  the  alternative.  A,  if  these  rules  go  into  effect, 
B,  if  Congress  acts  in  another  way,  what  should  be  done.  It  is  a 
little  difficult  right  now. 

Senator  Grassley.  Well,  you  are  saying  it  is  a  problem.  Where 
you  are  right  now,  you  don't  know  what  might  happen,  but  I  also 
see  it  as  a  problem  that  it  is  going  to  be  a  lot  of  work,  they  just 
might  opt  out  if  these  rules  are  going  to  be  the  rules  of  the  game. 

Judge  Pointer.  Well,  one  of  the  things  that  .goes  out,  and  I  ex- 
pect it  to  go  out  next  Tuesday — actually,  I  thought  it  might  have 
gotten  out  even  before  this,  but  we  ran  into  a  mail  problem  of  get- 
ting it  out — is  they  can  opt  out  of  rule  26(a)(1),  and  I  give  them 
language  to  do  it,  by  a  one-sentence  line  that  opts  out  of  rule 
26(a)(1).  I  give  them  that  language,  saying  if  you  want  to  opt  out, 
here  is  how  you  do  it. 

I  also  give  them  the  language  about  if  you  don't  want  to  opt  out 
but  want  to  make  some  changes,  here  is  how  you  do  it;  what  kinds 
of  cases  should  it  not  apply  to.  There  are  a  lot  of  government  cases, 
for  example,  that  it  was  never  intended  that  26(a)(1)  would  apply 
to.  So  there  are  a  lot  of  suggestions  going  out  that  will  give  them 
the  langauge  they  need,  but  they  will  have  to  make  the  choice.  It 
will  be  a  local  choice. 

Senator  Grassley.  You  referred  to  some  experiments.  Could  you 
make  a  qualitative  judgment  about  how  those  might  be  going,  and 
could  you  point  out  one  or  two  districts  where  you  think  that  they 
are  working  particularly  well? 

Judge  Pointer.  The  only  one  that  I  am  familiar  with  where  I 
have  made  inquiry  about  it  is  the  Northern  District  of  California, 
which  essentially  used  what  our  default  is  that  is  in  these  amend- 
ments, with  the  exception  that  in  Northern  California  as  it  relates 
to  documents  there  is  the  obligation — it  is  a  plus  and  minus.  It 
only  applies  to  the  documents  that  support  a  party's  position,  un- 
like the  amendment.  On  the  other  hand,  it  calls  for  a  turnover  of 
the  documents  and,  not  merely  an  identification.  So  it  is  both  broad- 
er and  narrower. 

What  I  am  told  by  Judge  Brazille  is  that  although  the  formal 
study  has  not  been  done,  he,  as  one  who  has  to  deal  with  discovery 
matters  on  a  daily  basis,  has  seen  essentially  no  disputes  concern- 
ing the  disclosure  requirements,  what  is  the  analog  of  26(a)(1),  and 
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some  reduction  in  the  number  of  discovery  disputes,  presumably  as 
a  result  of  26(a)(1). 

There  are  a  number  of  other  districts.  I  have  not  heard  anything 
that  was  that  precise.  In  simply  general  conversation  with  judges 
and  lawyers  who  have  been  involved,  I  have  heard  no  particular 
complaints. 

Judge  SCHWARZER.  May  I  add  something  to  that,  Senator? 

Senator  Grassley.  Go  ahead. 

Judge  SCHWARZER.  The  Federal  Judicial  Center  has  some  respon- 
sibility of  oversight  of  these  plans,  and  I  talked  to  our  staff  member 
who  is  responsible  for  that  this  morning  and  asked  her  whether 
she  had  had  any  negative  comments  from  the  25  or  so  districts  that 
have  one  form  or  another  of  disclosure,  and  there  have  been  no  re- 
ports of  any  problems.  That  is  not  a  scientific  study,  but  that  is 
what  we  know  so  far. 

Senator  Grassley.  I  want  to  know  if  any  of  you  have  any  ac- 
quaintance with  the  experimentation  that  is  going  on  in  the  East- 
ern District  of  Virginia.  I  understand  that  district  is  pretty  efficient 
and  speedy  in  its  dispensation  of  justice,  and  that  discovery  abuse 
is  very  limited  because  there  just  isn't  time  for  it.  The  term  "rocket 
docket"  has  been  applied  to  how  they  handle  this  with  speed. 

My  question  is  what  effect  did  the  experimentation  in  the  East- 
ern District  of  Virginia  have  upon  your  deliberations  surrounding 
mandatory  disclosure,  and  would  such  a  system,  in  your  esti- 
mation, be  successful  in  stopping  abuse  discovery  on  a  nationwide 
scale? 

Judge  Pointer.  I  don't  understand  that  to  be  an  experiment  on 
their  part.  My  understanding  is  that  is  a  part  of  their  practice  over 
many  years  of  moving  in  the  direction  of  a  very  limited  time  to 
complete  discovery  by  giving  a  firm  trial  date  that  is  quite  short. 
Certainly,  one  of  the  principal  measures  to  reduce  discovery  abuse 
is  to  adopt  that  approach,  to  set  cases  for  a  trial  at  a  fairly  short 
period  of  time  and  simply  not  allow,  in  effect,  as  much  time  for  dis- 
covery. 

There  is  a  difficulty  in  attempting,  however,  to  transfer  those 
standards  to  every  other  district.  That  is  one  of  the  reasons  for  the 
CJRA  effort  saying  each  district  is  likely  to  have  its  own  unique 
problems,  and  that  which  may  work  in  the  Eastern  District  of  Vir- 
ginia and  should  be  applauded  for  its  success  there  will  not  nec- 
essarily work  in  the  Southern  District  of  New  York  or  the  Southern 
District  of  Florida  or  the  Eastern  District  of  New  York  where  there 
are  major  problems  in  terms  of  the  criminal  caseload. 

It  is  one  thing  to  talk  about  establishing  a  trial  date  and  holding 
the  people  to  it,  but  if  you  don't  meet  the  trial  date,  then  you  have 
essentially  acted  rather  unfairly  to  put  the  parties  to  the  expense 
of  collapsing  all  their  discovery  in  a  limited  time  and  then  not 
reaching  the  case  for  trial  until  a  year-and-a-half  after  that  dead- 
line. That  is  not  fair  either. 

Senator  GRASSLEY.  So,  basically,  you  haven't  made  a  qualitative 
judgment  as  to  whether  or  not  that  particular  system  could  work 
beyond  the  Eastern  District  of  Virginia  because  evidently  you  see 
that  as  unique  and  different? 

Judge  Pointer.  I  don't  think  it  is  unique  and  different  from  all 
others,  and  we  certainly  would  encourage — and  that  is  one  of  the 


42 

processes  of  CJRA,  is  to  encourage  that  type  of  work  where  it  can 
be  done.  My  own  Northern  District  of  Alabama  is  quite  current  in 
its  case  work,  the  fastest  in  the  country  for  over  10  straight  years 
in  the  disposition  of  criminal  cases.  That  doesn't  mean  that  what 
we  are  able  to  do  can  be  transportable  directly  to  another  district. 

Senator  Grassley.  Could  I  ask  you  to  think  about  another  mat- 
ter— the  role  that  a  magistrate  might  have  in  the  discovery  proc- 
ess? I  would  refer  to  a  recent  article  that  came  to  my  attention  in 
the  Boston  University  Law  Review.  The  author  was  suggesting  that 
the  role  of  magistrates  needed  to  be  increased  to  dispose  of  abusive 
discovery  at  the  early  stages  of  the  litigation  process. 

The  author  stated  that  magistrates  are  often  very  adept  at  rein- 
ing in  excessive  discovery  and  that  such  delegation  reduces  the 
burden  of  well-worked  district  judges.  An  example  of  the  success  of 
a  magistrate-oriented  discovery  process  was  the  recent  Agent  Or- 
ange case  which  involved  a  well-funded  defendant  and  a  plaintiff 
with  little  money  for  high  costs  of  litigation.  In  that  case,  the  mag- 
istrate met  with  the  litigants  early  and  held  them  to  a  very  tight 
schedule  that  resulted  in  judicious  discovery. 

So  my  question  is  whether  or  not  you  could  elaborate  on  the  role 
of  the  magistrate  in  curtailing  discovery  abuses,  and  particularly 
whether  it  was  given  consideration  in  the  writing  of  this  rule. 

Judge  Pointer.  It  was  given  consideration  in  the  writing  of  this 
rule  and,  for  example,  rule  16  that  authorizes  magistrate  judges  to 
deal  with  the  rule  16  scheduling  conferences.  This,  however,  is  like 
the  Eastern  District  of  Virginia  problem  in  that  things  have  to  be 
looked  at  from  the  standpoint  of  district  by  district. 

What  may  be  the  proper  and  best  role  for  magistrate  judges  in 
one  district  is  not  necessarily  the  same  in  another.  In  many  dis- 
tricts, magistrate  judges  are  used  and  used  quite  effectively  to  han- 
dle and  deal  with  discovery  abuses,  scheduling  of  conferences,  and 
other  things. 

In  our  district,  the  Northern  District  of  Alabama,  at  least  for  me 
personally,  I  do  all  scheduling  conferences,  16(b)  conferences,  and 
I  do  that  in  every  case  that  is  likely  to  have  any  kind  of  discovery 
going  in  it.  I  do  all  of  the  discovery  disputes,  and  I  believe  if  you 
would  ask  people  they  would  say  I  get  on  them  fairly  quickly.  So 
it  is  not  a  matter  of  delay;  it  is  a  matter  of  how  the  time  is  used. 

What  I  am  able  to  do  may  not  be  something  that  can  be  done 
in  the  Eastern  District  of  New  York  if  the  judge  is  in  the  courtroom 
all  day  long,  and  the  greater  use  of  magistrate  judges  there  for  dis- 
covery may  be  a  necessity. 

Mr.  Hunger.  Senator,  if  I  might  comment,  I  have  had  experience 
with  magistrates  working  just  as  you  have  described.  I  have  found 
them  to  do  a  superb  job.  Early  on  in  the  process,  a  scheduling  order 
is  issued  setting  forth  times.  After  these  times  have  expired  or 
shortly  before  they  expire,  a  meeting  is  conferred  by  the  magistrate 
and  at  that  point  in  time  inquiries  are  made  as  to  what  additional 
discovery,  if  any,  might  be  needed,  a  time  limitation  set,  and  that 
is  what  the  parties  live  by.  So  my  experience  with  them  has  been 
a  very  good  one. 

Senator  Grassley.  Well,  of  course,  we  have  concern  about  the 
production  of  unexpected  satellite  litigation.  We  also  have  concern 
about  the  increased  motion  practice  that  is  going  to  slow  down  the 
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resolution  of  the  case.  Some  of  you  have  stated  that  the  opponents 
of  the  rule  misinterpret  the  scope  of  the  discovery  rules  because 
mandatory  disclosure  applies  only  to  the  material,  "relevant  to  dis- 
puted facts  alleged  with  particularity  in  the  pleadings." 

My  question  is:  won't  the  courts  be  faced  with  having  to  resolve 
many  disputes  over  the  definition  of  "relevant"  and/or  "alleged  with 
particularity?"  Isn't  that  going  to  be  a  problem?  I  suppose  you  are 
going  to  say  it  is  a  short-term  problem. 

Judge  Pointer.  I  am  not  going  to  say  it  is  short  term.  I  am  going 
to  say  that  my  best  prediction,  and  that  is  all  it  is,  is  that  the  prob- 
lems will  not  be  nearly  as  great  as  opponents  claim,  that  it  will 
tend  to  be  larger  at  the  outset  as  people  are  learning  it.  It  will  be 
reduced  as  judges  take  a  more  hands-on  approach  to  it.  It  will  be 
reduced  as  the  parties  particularly  are  really  called  upon  to  meet 
and  confer  and  discuss  the  issues  in  advance. 

In  fact,  I  am  convinced  that  there  is  going  to  be  a  reduction  in 
the  number  of  items  that  come  to  judges  for  resolution  because  you 
are  going  to  take  away  the  problems  we  currently  are  faced  with 
dealing  with  the  first  round  of  discovery  requests.  Right  now,  in 
many,  many  cases  I  am  confronted — and  as  I  say,  I  happen  to  do 
them  rather  than  magistrate  judges — with  disputes  over  the  scope 
of  interrogatories,  what  they  mean;  arguments  about  the  exact 
wording  of  them;  has  there  been  compliance. 

As  I  view  it,  many  of  those  are  no  longer  going  to  be  before  us. 
It  may  be  that,  in  part,  they  are  going  to  be  shifted  into  what  is 
now  called  a  disclosure  battle,  but  I  don't  view  that  as  increasing 
in  any  way  the  amount  of  controversy  that  is  going  to  come.  I  think 
it  can  be  reduced. 

Judge  SCHWARZER.  Could  I  add  something  to  that? 

Senator  Grassley.  Yes. 

Judge  ScHWARZER.  The  opponents,  I  think,  focus  on  how  this 
would  work  in  product  liability  cases.  Product  liability  cases  tend 
to  be  large  and  complex,  and  they  would  normally  be  covered  by 
an  appropriate  disclosure  and  discovery  order;  that  is,  they  would 
go  out  of  the  standard  process  under  26(a)(1)  and  there  would  be 
a  particular  case  management  order. 

The  bulk  of  the  cases  in  the  Federal  court  are  pretty  straight- 
forward cases  and  they  don't  involve  a  whole  lot  of  money  and  the 
issues  are  pretty  clear,  and  the  point  is  to  move  those  cases  more 
rapidly  and  to  avoid  the  kind  of  automatic  discovery  activity  that 
goes  on  now  and  short-cut  it. 

Senator  GRASSLEY.  Well,  have  the  words  "alleged  with  particular- 
ity" been  extracted  from  rule  9(b)? 

Judge  Pointer.  It  was  borrowed  from  that  in  trying  to  grapple 
with  the  problem  that  very  vague,  conclusory  allegations  that  a 
product  is  defective  will  hardly  give  a  defendant  much  notice  as  to 
who  it  is  that  might  be  a  witness. 

Senator  Grassley.  Well,  have  there  been  problems  as  far  as  9(b) 
is  concerned  among  the  various  Federal  courts? 

Judge  Pointer.  There  have.  If  there  was  a  better  way  of  express- 
ing it,  and  I  hope  we  will  find  one  before  1998,  I  would  rather  have 
a  better  way  of  expressing  it. 

Senator  Grassley.  Do  you  foresee  problems  with  the  use  of  that 
language? 
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Judge  Pointer.  I  see  problems  with  the  language.  I  don't  believe 
that  there  will  be  in  any  way  a  difficult  problem  to  deal  with  on 
a  case-by-case  basis.  That  is  how  they  will  come  up.  I  just  wish 
there  was  a  better  way  of  expressing  the  notion  and  the  concept. 
There  will  be  some  problems. 

Senator  Grassley.  How  do  you  respond  to  the  argument  that  is 
put  forth  by  the  opposition  to  the  rule  that  producing  documents 
and  information  that  is  relevant  to  disputed  facts  alleged  with  par- 
ticularity in  the  pleadings  is  like  asking  the  attorney  not  only  to 
understand  his  own  case,  but  to  know  what  is  relevant  to  the  oppo- 
nent's case  very  early  in  the  litigation? 

Judge  Pointer.  Number  one,  they  are  not  asked  or  required  to 
produce.  They  are  only  required  to  disclose  or  to  identify  the  gen- 
eral nature  of  the  documents  and  where  they  are  located.  This  is 
something  that  occurs  right  now  when  you  have  rule  34  requests 
being  made  where  there  are  disputes  that  arise,  where  you  have 
rule  33  interrogatories  asking  for  this  very  same  kind  of  informa- 
tion. 

You  get  some  disputes,  you  get  some  conflicts  and,  of  course,  you 
have  to  get  them  resolved.  I  just  don't  believe  they  are  going  to  be 
any  greater  than  what  we  have  right  now,  and  indeed  reduced. 

Senator  Grassley.  I  will  yield  the  floor. 

Senator  Heflin.  Senator  Brown,  do  you  have  an  opening  state- 
ment or  questions? 

Senator  Brown.  Thank  you,  Mr.  Chairman.  I  do  have  some  ques- 
tions. I  appreciate  your  allowing  me  to  participate  in  this  hearing 
today.  Mr.  Chairman,  I  do  have  concerns  about  the  change  in  rule 
11  specifically,  and  I  appreciate  the  chance  to  not  only  express 
those  concerns,  but  perhaps  gain  from  our  witnesses  today  a  better 
understanding  of  why  those  changes  are  taking  place. 

Mr.  Chairman,  as  I  read  the  proposed  changes  in  rule  11,  I  break 
them  down  into  basically  five  areas,  at  least  in  my  way  of  thinking. 
There  may  be  other  subdivisions  that  come  to  mind.  Under  the  old 
rule  11  representations  to  the  courts  are  changed;  at  least  the 
standard  for  it  has  changed.  Under  the  old  rule  11,  in  making  a 
filing  or  a  representation  to  the  court,  you  had  to  commit  to  three 
things;  one,  that  the  information  was  well  grounded  in  fact;  two, 
that  it  was  warranted  by  existing  law  or  a  good-faith  argument  for 
a  change  in  that  law,  and  that  is  summarized,  but  I  think  a  fair 
representation;  three,  that  it  was  not  interposed  or  brought  forward 
with  a  purpose  to  harass  the  court  or  for  other  improper  motives. 

Basically,  the  last  two,  while  the  wording  is  modified  a  little  bit, 
are  quite  similar  under  the  new  rule  11.  But  the  change  here  with 
regard  to  representations  to  the  court  basically  falls  into  the  area 
of  whether  or  not  it  was  well  grounded  in  fact.  In  other  words 
under  the  old  rules,  it  had  to  be  a  substantive  claim  that  was 
grounded  in  fact. 

Under  the  new  rules,  though,  that  has  changed.  You  no  longer 
have  to  have  investigated  the  claim  and  know  that  it  is  true.  The 
new  rules  involve  this  language:  that  it  is  "likely  to  have  evi- 
dentiary support  after  a  reasonable  opportunity  to  investigate." 
Now,  if  it  falls  into  that  category,  you  have  to  give  notice  to  the 
court  that  it  is  that.  But,  basically,  under  the  old  rules  you  had  to 
have  investigated  it  and  had  a  reasonable  belief  in  it.  Under  the 


45 

new  rules,  you  merely  have  to  say  that  it  is  likely  to  have  support 
if  you  would  investigate  it. 

In  other  words,  in  the  past  we  said  you  had  to  believe  it  was  the 
case,  and  under  the  new  rules  you  have  to  say  that  if  you  inves- 
tigated, it  might  be  the  case.  One  reasonable  inquiry,  I  think — at 
least  I  hope  we  will  look  into  it — is  to  ask  why  in  the  world  we 
wouldn't  ask  someone  who  is  going  to  bring  a  lawsuit  to  have  in- 
vestigated the  facts  before  they  do  so? 

Now,  there  may  well  be  people  who  think  it  makes  sense  to  bring 
lawsuits  before  you  have  done  your  investigation,  and  I  look  for- 
ward to  hearing  why  that  is  a  good  idea.  But  one  of  the  changes 
in  rule  11  that  I  think  is  not  benign  is  the  suggestion  that  you 
don't  have  to  know  your  facts  before  you  bring  a  lawsuit.  That 
standard  is  changed  in  rule  11. 

Number  two,  the  sanctions  meted  out  for  violating  the  rule  even 
under  the  changed  standards  are  different.  Under  the  old  rule  11, 
the  language  was  "shall  impose  sanctions."  Under  the  new  rule, 
you  "may"  impose  sanctions.  It  seems  to  me  a  reasonable  question 
here  is,  "Why  in  the  world,  if  you  have  brought  a  frivolous  action, 
you  shouldn't  have  to  account  for  the  cost  of  it?" 

Now,  this  is  assuming  the  judge  in  the  case  has  decided  that  in- 
deed one  party  has  acted  frivolously  and  brought  a  frivolous  action. 

I  would  like  to  know  why  in  the  world  they  shouldn't  have  to  pay 
the  cost  for  that.  The  new  rule  11  raises  a  specter  that  you  could 
indeed  intentionally  bring  a  frivolous  action  and  not  have  to  pay 
the  cost  for  it. 

Number  three,  the  purpose  of  the  penalty  appears  to  be  changed, 
and  I  say  appears  because  it  is  not  totally  clear.  Under  the  old  rule 

II  it  appeared  that  there  was  a  dual  purpose,  one  of  both  com- 
pensating the  victim  of  the  frivolous  action  and,  second,  I  suspect, 
in  addition  to  it,  deterring  those  frivolous  actions. 

Under  the  new  rule,  combining  the  comments  associated  with 
it — and  I  don't  see  it  in  the  rule,  but  I  see  it  in  the  comments  to 
the  rule  that  are  accompanying  it — the  primary  purpose  seems  to 
be  deterrence,  not  compensation  of  the  victim.  I  guess  it  would  be 
helpful  to  know  why  the  victim  isn't  the  appropriate  focus  of  the 
rule. 

That  really  is  the  fourth  difference,  I  think,  not  only  the  purpose, 
but  the  beneficiary  of  the  payment.  Under  the  old  rule  11,  the  pen- 
alty that  was  imposed  went  to  the  victim.  Now,  it  goes  to  the  court. 
I  think  the  rules  says  it  is  either  the  court  or  the  other  party.  It 
may  go  to  the  other  party,  but  the  accompanying  language  indi- 
cates that  it  would  primarily  go  to  the  court. 

I  would  like  to  understand,  if  someone  is  victimized  and  incurs 
expenses  by  a  frivolous  action,  why  they  shouldn't  be  compensated 
and  why  that  ought  to  go  to  the  court.  It  seems  to  me  that  if  some- 
one is  victimized  and  is  harmed,  the  compensation  ought  to  go  to 
them. 

The  last  change  is  an  interesting  concept  and  one  that  I  would 
like  to  hear  more  about,  but  as  I  read  it,  they  have  created  a  safe 
harbor  rule.  Under  the  new  rules,  you  can  make  a  frivolous  filing. 
The  other  party  has  to  object,  and  then  the  offending  party,  the 
person  who  has  brought  a  frivolous  action,  has  21  days  to  withdraw 
that.  That  is  an  interesting  concept  and  may  well  serve  to  clean  up 
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this  litigation.  It  does,  of  course,  impose  a  burden  on  the  party  that 
is  being  sued,  or  responding,  as  the  case  may  be,  but  it  strikes  me 
that  it  is  an  intriguing  concept  and  may  well  have  real  merit. 

So,  Mr.  Chairman,  with  your  permission,  I  would  like  to  just — 
I  don't  know  if  Mr.  Hunger  would  be  the  preferable  one  or  Judge 
Pointer,  Judge,  I  think  you  have  been  the  one  who  has  spoken  out 
most  vigorously  on  this  and  are  the  strongest  advocate  of  it.  I 
would  be  interested,  first  of  all,  in  why  you  think  it  is  a  good  idea 
to  not  ask  that  someone  know  the  facts  before  they  bring  a  lawsuit? 

Judge  Pointer.  I  don't  think  that  is  a  good  idea,  and  I  don't  be- 
lieve that  is  what  this  amended  rule  does.  It  still  calls  and  de- 
mands that  attorneys  have  made  a  reasonable  investigation  under 
the  circumstances.  However,  there  are  occasions  in  which  that  rea- 
sonable investigation  under  the  circumstances  may  not  produce  the 
kind  of  hard  evidence,  if  you  will,  that  will  enable  someone  to  say 
with  any  degree  of  certainty  that  the  particular  claim  is  meritori- 
ous. Let  me  give  you  some  suggestions. 

There  are  times,  for  example,  in  employment  discrimination  in 
which  essentially  all  of  the  evidence  that  may  ultimately  be  of  sig- 
nificance in  deciding  whether  there  was  employment  discrimination 
is  going  to  be  in  the  hands  of  the  defendant,  the  potential  defend- 
ant. The  plaintiffs  lawyer,  the  one  who  is  contacted  to  bring  the 
lawsuit,  essentially  may  have  only  the  client's  very  limited  state- 
ment of,  I  was  discharged  and  I  believe  it  was  discriminatory,  and 
very  little  else. 

There  may  be  enough  so  the  attorney,  by  making  some  inquiries, 
can  say,  well,  it  looks  like  maybe  there  is  something  to  your  com- 
plaint, but  obviously  we  are  not  going  to  know  until  we  get  some 
discovery.  The  defendant  does  not  give  prefiling  information,  ordi- 
narily. A  defendant — at  least  in  my  experience,  they  don't  just  turn 
over  information  before  lawsuits  are  filed. 

Now,  there  are  other  lawsuits  in  which  the  plaintiffs  lawyer  gets 
the  case  right  before  the  statute  of  limitations  is  about  to  run,  and 
the  circumstances  that  define  what  is  reasonable  give  rise  to  very 
little  evidence  being  available. 

We  think,  further,  that  the  plaintifi"  should  be  put  in  the  same 
position  as  the  defendant  on  this.  A  defendant  right  now  can  deny 
allegations  without  knowing  whether  the  denial  is  true  or  not,  but 
if  they  do  that,  they  should  say  out  front  and  on  the  record,  I  am 
denying  on  the  basis  of  lack  of  information.  In  like  token,  if  a  plain- 
tiff is  going  to  make  an  allegation  that  he  does  not  have  hard  sup- 
port for,  the  plaintiff  should  say,  I  do  this  on  information  and  be- 
lief, and  be  under  the  responsioility  to  withdraw  that,  or  at  least 
not  to  continue  to  assert  it  if,  after  a  reasonable  opportunity  for 
discovery,  it  turns  out  there  is  no  basis  for  it.  Then  there  will  be 
that  obligation  to  say,  sorry,  whoops,  I  don't  have  the  support. 

Senator  Brown.  Well,  those  are  helpful  examples,  but  in  reading 
the  new  rule — reading  from  it,  it  says,  "If  specifically  so  identified," 
which  I  think  is  both  interesting  and  perhaps  a  helpful  way  to  sin- 
gle it  out,  "*  *  *  are  likely  to  have  evidentiary  support  after  a  rea- 
sonable opportunity  for  further  investigation  or  discovery." 

It  does  not  say,  as  I  think  your  examples  suggest,  that  this  ab- 
sence of  a  burden  to  have  investigated  the  facts  only  applies  where 
you  haven't  had  an  opportunity  to  investigate  it.  This,  as  I  read  it. 
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says  that  there  is  hkely  to  be  evidentiary  support  after  a  reason- 
able opportunity  to  further  investigate  or  discover. 

In  other  words,  you  can  bring  an  action  without  having  the  facts, 
without  having  the  evidence  put  together,  and  that  opportunity  to 
bring  that  is  not  limited  to  those  areas  where  it  would  be  impos- 
sible to  get  the  facts  or  extremely  difficult  to  get  the  facts. 

Now,  if  the  change  in  the  rule  were  limited  only  to  those  cir- 
cumstances where  it  is  unreasonable  to  expect  someone  to  have  the 
facts  or  it  is  very  difficult  to  get  the  facts  or  it  is  impossible  to  get 
the  facts,  I  would  say  your  example  is  very  good.  But  I  don't  see, 
the  way  that  that  is  written,  that  it  is  that  narrowly  applied.  Am 
I  misreading  it.  Judge? 

Judge  Pointer.  The  lead-in  language  to  that  starts  out  by  saying 
that  these  requirements  apply  and  deal  with  representations  that, 
to  the  best  of  person's  knowledge,  information  and  belief,  are 
formed  after  an  inquiry  reasonable  under  the  circumstances,  and 
that  conditions  each  of  these  others.  Down  in  the  Advisory  Commit- 
tee notes  explaining  this  interaction  on  page  182  of  the  House  doc- 
ument, we  go  into  some  depth  about  how  this  interrelation  occurs. 

One  of  the  difficulties.  Senator,  we  have  in  writing  rules,  frankly, 
is  the  tension  at  times  between  stating  in  a  rule  things  in  rel- 
atively broad,  loose  language  on  the  one  hand,  versus  perhaps 
going  over  into  the  Internal  Revenue  Code  approach  on  the  other. 
It  is  a  close  call  as  to  where  you  go,  and  sometimes  we  try  to  use 
the  broader  language  in  the  text  of  the  rules  and  then  explain  the 
interaction  in  the  advisory  comments,  and  that  is  what  is  involved 
here. 

Senator  BROWN.  Well,  is  it  your  purpose  to  prohibit  filings,  pro- 
hibit bringing  lawsuits,  when  you  could  have  investigated  the  facts 
and  didn't? 

Judge  Pointer.  It  would  be  my  view  that  you  are  not  prohibited, 
but  you  are  certainly  subject  to  sanctions  under  rule  11  if  you 
make  no  appropriate  investigation  and  end  up  with  some  allega- 
tions that  simply  have  no  factual  support.  I  would  say  rule  11  ap- 
plies. 

It  may  be  if  you  want  to  skip  down  to  this  other  problem  that 
you  would  say,  ah-hah,  but  the  safe  harbor  may  excuse  you  because 
you  have  got  21  days  now  when  the  other  side  comes  in.  Insofar 
as  party-initiated  motions  are  concerned,  that  would  be  a  correct 
rebuttal  to  what  I  just  said.  There  is  no  safe  harbor  in  terms  of  a 
court-initiated  sanction,  and  in  that  situation  if  it  appears  that 
somebody  is  simply  filing  and  making  broad,  unsubstantiated  alle- 
gations without  any  investigation  that  they  could  have  made,  then 
it  seems  to  me  that  rule  11  would  properly  be  invoked  by  the  court. 

Senator  Brown.  The  21-day  rule  is  quite  intriguing,  and  I  sup- 
pose if  this  were  a  perfect  world  you  wouldn't  want  the  21  days. 
My  impression  is  that  it  is  not  quite  perfect  yet,  so  it  is  an  intrigu- 
ing thing,  but  my  question  was  more  focused  than  that. 

Is  the  change  in  rule  11  designed  to  provide  sanctions  if  someone 
brings  a  lawsuit  and  hasn't  conducted  the  investigation  of  the  facts 
when  they  could  have,  because  I  think  the  language  you  have  given 
us  leaves  that  loophole? 

Judge  Pointer.  I  believe  that  the  language  still  can  apply  in  that 
situation  if  I  make  the  additional  assumption  that  there  is  no  fac- 
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tual  basis,  in  effect,  for  the  lawsuit,  as  you  call  it.  I  think  it  is  a 
much  more  difficult  situation  to  deal  with  this  problem:  Suppose 
there  is  no  investigation  at  all  by  a  plaintiff  into  the  allegations 
and  they  make  the  allegations  and  the  allegations  are  true.  Now, 
what  do  you  with  that  situation? 

Technically,  there  has  been  a  violation  of  the  rule  because  you 
are  supposed  to  make  the  appropriate  investigation,  but  if  you 
think  about,  well,  if  it  turns  out  the  allegations,  in  fact,  are  true, 
do  you  penalize  somebody?  I  don't  know.  I  suppose  that  will  depend 
upon 

Senator  Brown.  Judge,  you  have  given  me  very  good  answers, 
but  not  to  my  questions. 

Judge  Pointer.  OK,  then  I  am  sorry. 

Senator  Brown.  And  I  am  not  trying  to  cause  problems.  It  seems 
to  me  the  plain  language  of  the  new  rules  is  one  that  does  not  re- 
quire an  investigation  when  an  investigation  would  lend  you  the 
evidence,  and  that  the  old  rules  require  an  investigation  and  that 
the  new  rules — ^you  made  a  point  about  when  you  can't  get  the  evi- 
dence. I  think  that  is  a  good  point.  I  find  myself  persuaded  by  it, 
but  I  don't  find  myself  persuaded  by  the  suggestion  that  you 
shouldn't  have  to  do  your  investigation  when  the  evidence  is  avail- 
able to  you. 

Judge  Pointer.  Well,  if  I  have  said  that,  then  I  certainly  want 
to  recant  it.  I  didn't  realize  I  had  ever  said  that  you  shouldn't  do 
the  investigation  that  you  should  do  and  that  is  .available  to  you. 
I  have  not  said  that  rule  11  doesn't  address  it. 

Senator  Brown.  Isn't  that  the  plain  intent  of  your  remarks?  You 
say,  "or  if  so  identified,"  which  I  think  is  helpful,  "are  likely  to  have 
evidentiary  support  after  a  reasonable  opportunity  for  further  in- 
vestigation or  discovery."  It  seems  to  me  the  fair  reading  of  that 
is  that  you  are  not  required  to  have  done  the  investigation  before 
you  bring  the  allegation. 

Judge  Pointer.  Well,  I  would  simply  go  back  again  to  say  that 
the  language  that  precedes  that  and  that  conditions  that  certifi- 
cation requires  an  investigation  reasonable  under  the  cir- 
cumstances. 

Senator  Brown.  Isn't  this  an  exception  to  the  previous  require- 
ments? 

Judge  Pointer.  No.  It  indicates  what  is  the  nature  of  the  certifi- 
cation, what  are  the  representations  made  to  the  court  based  upon 
that  required  investigation. 

Senator  Brown.  Would  you  have  a  problem  with  a  change  in 
these  rules  that  makes  that  clear? 

Judge  Pointer.  I  have  no  problem  with  changing  it  if  we  could 
come  up  with  the  right  wording.  I  have  some  hesitation  about  at- 
tempting, obviously,  to  draft  in  an  open  hearing  situation 

Senator  Brown.  Sure.  I  understand  that. 

Judge  Pointer.  And  some  difficulty  with  the  problem  that  if  you 
try  to  define  too  much,  you  get  into  this  problem  that  I  was  de- 
scribing earlier  about  going  and  looking  like  the  Internal  Revenue 
Code.  So  what  we  attempted  to  do  was  to  deal  with  it  using  appro- 
priate language  in  the  text  and  then  explain  in  greater  detail  the 
inner  workings  of  these  two  separate  provisions  in  the  Advisory 
Committee  notes.  Now,  it  may  be  that  others  would  say,  well,  you 
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should  have  done  it  a  different  way.  I  suppose  that  is  really  what 
you  are  suggesting. 

Senator  Brown.  Let  me  go  on  quickly.  The  old  rule  requires  the 
court  to  set  sanctions.  If,  indeed,  the  court  is  satisfied  that  someone 
has  brought  a  frivolous  action,  they  are  required  to  have  sanctions 
imposed.  The  new  rule  makes  it  discretionary.  Give  us  some  exam- 
ples of  cases  where  someone  has  brought  a  frivolous  suit,  but  you 
don't  think  that  they  should  have  to  pay  for  the  cost. 

Judge  Pointer.  Let  me  first  confess  that  I  never  have  liked  rule 
11,  the  1983  version,  so  you  are  asking  me  to  come  up  with  some 
hypotheticals,  I  guess,  from  my  standpoint  when  I  am  not  one  that 
has  ever  particularly  cared  for  it.  I  will  try  to  answer  the  question 
in  terms  of  a  specific  illustration. 

Let  me  just  say  that  the  "shall/may"  problem  is  one  that  has  di- 
vided the  several  committees  from  time  to  time  that  have  looked 
at  this,  and  there  are  good  arguments  on  both  sides.  One  of  the 
problems  is  that  the  "shall"  language  that  is  in  there  now  is  inter- 
preted by  many,  many  judges  as  "may"  because  the  judge  right 
now,  with  the  "shall,"  still  decides  what  is  the  sanction,  and  if  you 
select  a  sanction  that  is  essentially  a  slap  on  the  wrist  or  an  infor- 
mal oral  statement  of  reprimand  that  doesn't  go  beyond  that,  it 
may  be  no  sanction  at  all.  It  is  not  different  particularly  from  say- 
ing, no  sanction. 

One  of  the  problems  is  the  variation  between  judges  in  applying 
current  rule  11,  and  the  arguments  on  the  other  side 

Senator  Brown.  Judge,  I  didn't  ask  you  to  defend  the  old  rule 
11.  It  may  well  be  there  are  problems  with  it,  and  it  is  certainly 
not  my  position  that  there  aren't  problems  with  it.  My  question 
was  that  rule  11  changes  it  from  "shall"  to  "may,"  suggesting  that 
there  are  times  when  someone  has  brought  a  frivolous  action  and 
may  not  have  to  pay  the  cost  of  that. 

What  I  am  asking  is  not  to  defend  the  old  rule.  What  I  am  ask- 
ing you  is  an  example  of  what  you  are  advocating  in  the  new  rules, 
and  that  is  that  someone  could  have  brought  a  frivolous  action — 
are  there  examples  of  when  someone  brings  a  frivolous  action  that 
they  shouldn't  have  to  pay  the  cost  of  that? 

Judge  Pointer.  I  think  it  is  more  likely  to  arise,  that  difference, 
not  with  the,  "frivolous  action"  or  the  frivolous  defense,  but  where 
there  are  certain  allegations  in  a  complaint  that  may  violate  the 
rule,  whereas  there  are  other  allegations  that  are  quite  good,  or 
there  may  be  certain  defenses  that  are  raised  that  are  good,  while 
others  are  contrary  to  rule  11. 

Then  you  want  to  look  at,  well,  what  is  the  real  significance  and 
impact  of  those.  Must  the  judge  sanction  someone  when  it  is  called 
to  his  attention  in  that  situation,  or  should  there  be  some  discre- 
tion to  say,  look,  this  is  insubstantial,  insignificant,  it  shouldn't  in- 
volve the  court's  attention  on  this?  Should  there  not  be  some  dis- 
cretion not  merely  to  say,  I  am  not  going  to  impose  a  very  severe 
sanction,  but  I  just  am  not  going  to  impose  a  sanction  at  all. 

Senator  Brown.  Well,  if  what  your  suggestion  is,  I  have  alleged 
10  things  £ind  9  of  them  are  right,  so  what  I  ought  to  have  to  pay 
is  only  one-tenth  of  the  costs  that  I  generated,  doesn't  that  go  to 
the  level  of  the  sanction,  not  the  question  of  whether  there  is  a 
sanction  or  not? 
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Judge  Pointer.  It  could  go  to  the  level  of  the  sanction.  Of  course, 
in  the  illustration  of  10  claims,  9  of  which  are  good  and  one  is  bad, 
it  does  mean  that  the  defendant  has  had  a  10-percent  mcrease  un- 
necessarily in  the  cost  of  defense  because  frequently  there  is  simply 
one  defense,  one  element  of  it.  ,      u  • 

Senator  Brown.  Well,  I  think  in  selling  this— and  obviously  this 
issue  is  going  to  come  up  because  I  will  be  introducing  a  bill  on  this 
particular  amendment  and  we  will  have  votes  in  both  the  House 
and  the  Senate;  at  least  I  know  we  will  have  a  vote  in  the  Senate. 
That  would  be  helpful  to  me  if  you  could  get  some  examples  of 
where  someone  has  brought  a  frivolous  action  where  you  feel  that 
even  though  they  brought  a  frivolous  action  that  has  been  decided 
as  a  frivolous  action  that  they  shouldn't  have  to  pay  the  costs  of 
it. 

The  third  one 

Judge  Pointer.  I  am  not  sure  I  am  going  to  come  up  with  any 
illustration  of  a  frivolous  action  being  brought  and  no  sanctions 
should  be  imposed,  but  I  will  think  about  it. 

Senator  Brown.  But  I  guess  the  third  one  is  the  change,  or  the 
apparent  change  in  purpose — and  I  say  apparent  change  because 
I  think  the  apparent  change  in  purpose  is  one  where  you  have  to 
look  at  the  advisory  notes,  as  well,  to  get  the  full  interpretation. 
But  as  I  read  the  old  one,  it  was  both  to  compensate  and  to  deter. 
Under  the  new  one,  it  appears  to  be  primarily  to  deter.  That,  I 
think,  is  enhanced  by  the  fact  that  under  the  old  rule  the  party 
that  was  victimized  got  the  compensation.  Under  the  new  rule,  the 
court  is  the  one  that  gets  the  money,  or  at  least  primarily.  It  can 
go,  in  the  discretion  of  the  judge,  to  the  other  party. 

If  a  frivolous  action  has  been  brought  and  the  judge  has  decided 
under  the  old  or  new  standards  that  it  is  frivolous  by  either  stand- 
ard, why  should  that  money  not  go  to  the  injured  party? 

Judge  Pointer.  You  are  correct  that  there  is  this  shift  away  from 
arguably  the  two  purposes  to  the  deterrence  and  that  typically 
there  would  not  be  the  payment  over,  in  the  illustration  you  have 
indicated,  of  the  cost  of  defense  of  the  frivolous  lawsuit.  There  is 
a  close  question,  a  good  argument  both  ways. 

Our  conclusion  was  that  the  primary  function  of  rule  11  was  re- 
lating to  what  might  be  called  misrepresentations  to  the  court, 
abuse  of  the  court  and  its  facilities  through  the  making  of  frivolous 
claims  or  defenses,  and  was  not  primarily  intended  as  some  kind 
of  English  rule  to  apply  in  all  cases.  If  Congress  wishes  to  adopt 
the  English  rule  on  attorneys'  fees,  certainly  that  can  be  done.  If 
there  is  a  desire  to  change  the  standard  in  prevailing  party  attor- 
neys' fee  award,  that  can  be  done. 

But  our  view  was  that  the  primary  purpose  of  rule  11  was  to 
work  in  a  different  way  and  that  it  really  should  be  a  deterrence 
to  the  party  from  doing  this  and  from  taking  up  the  court,  rather 
than  from  creating,  in  effect,  the  equivalent  of  an  attorneys'  fee 
statute  in  the  ordinary  case. 

There  still  would  be  available  a  malicious  prosecution  case  for 
the  matter  that  has  no  merit  whatsoever,  but  our  view  is  that  that 
is  not  really  what  rule  11  ought  to  be  doing  and  we  should  not  be 
creating  an  incentive  for  parties  to  use  rule  11  to  create  a  fee-shift- 
ing situation.  People  can  call  it  different  ways. 
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Senator  Brown.  Well,  my  question,  I  thought,  was  pretty  direct 
and  straightforward.  I  mean,  I  wasn't  trying  to  be  overly  subtle 
with  it. 

Judge  Pointer.  I  didn't  realize  my  answer  was  either,  but 

Senator  Brown.  Well,  as  I  understand  it,  the  thesis  of  our  tort 
law  is  that  if  you  harm  somebody,  you  have  got  to  pay  for  it.  I 
mean,  that  oversimplifies  it,  I  guess,  but  here  is  a  case  where,  by 
either  definition,  old  or  new,  someone  has  brought  a  frivolous  ac- 
tion, one  that  has  no  basis. 

The  legal  profession,  I  think,  is  noted  by  the  fact  that  no  two 
lawyers  agree,  or  very  few  lawyers  agree  with  anybody  else  in  the 
whole  profession.  But  if  there  is  one  thing  that  I  suspect  people 
agree  on  in  the  legal  profession,  it  is  that  if  you  really  harm  some- 
body, they  are  entitled  to  compensation.  We  can  fuss  about  the 
rules  forever,  but  generally  there  is  broad  agreem.ent  on  that. 

Why  is  it,  if  you  bring  a  frivolous  action  and  you  harm  somebody, 
you  feel  that  you  shouldn't  have  to  compensate  them  for  the  harm 
you  do? 

Judge  Pointer.  I  would  take  the  position  that  the  person  should 
get  a  trial  before  the  determination  is  made,  and  that  is  what  we 
have  with  the  malicious  prosecution  situations.  Somebody  files  a 
lawsuit  with  no  merit  to  harm  another  party.  Then  when  that  law- 
suit is  dismissed,  the  party  who  was  sued  may  bring  a  lawsuit,  but 
now  there  is  a  trial,  potentially  a  trial  with  jury,  to  make  those  de- 
terminations. 

What  we  are  talking  about  here  under  rule  11  is  not  a  trial.  We 
are  talking  about  a  judge,  frequently  with  very  little  evidentiary 
basis — you  will  get  some,  you  will  have  a  hearing,  but  certainly  no 
jury  hearing  a  rule  11  motion.  We  just  don't  believe  that  that  is 
the  function  of  rule  11.  If  there  is  that  situation  you  are  talking 
about,  handle  it  in  the  traditional  tort  way  that  gives  people  trials 
and  a  chance  to  have  evidence  and  a  chance  to  have  a  jury  if  they 
want. 

Senator  Brown.  That  is  an  interesting  observation  in  light  of  the 
stated  purpose  to  reduce  litigation  and  motions  and  filings. 

The  last  one:  tell  me  about  the  21-day  withdrawal  motion.  On 
the  surface  of  it,  I  am  intrigued  by  it  because  it  gives  someone  a 
chance  to  rethink  what  they  have  said.  I  think,  as  you  will  appre- 
ciate, sometimes  people  in  the  Senate  can  wish  they  had  an  oppor- 
tunity to  withdraw  after  21  days.  Judge,  I  don't  think  you  have  had 
that  experience,  but  I  have. 

I  can  see  how  it  may  well  get  someone  to  withdraw  a  pleading 
where  they  would  be  reluctant  to  under  other  circumstances.  I 
think  that  is  a  valid  point.  Does  it  also,  though,  have  the  opposite 
effect  of  encouraging  people  to  file  suit  or  advance  claims  in  the 
hopes  that  if  the  other  party  forgets  to,  or  for  financial  reasons  de- 
clines to,  object  to  them? 

Judge  Pointer.  I  am  not  sure  that  it  encourages  it.  I  would 
agree,  though,  that  it  takes  away  some  of  the  bite  and  the  scare 
that  the  current  rule  11  has  that  may  deter  the  initial  filing.  So 
it  is  to  some  degree  tradeoff  in  that  there  is  a  reduction  in  this 
interorum  effect  on  filing  of  matters  with  frivolous  claims,  but  an 
increase  in  the  deterrence  of  the  pursuit  of  those  claims  afterwards. 
It  is  a  tradeoff  and  it  is  hard  to  know  how  the  safe  harbor  is  going 
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to  work  in  that,  and  particularly  since  the  court  doesn't — there  is 
no  safe  harbor  insofar  as  the  judge  is  concerned,  the  judge-initiated 
thing.  We  hope  that  will  provide  its  own  deterrence  against  the 
false  filing. 

Senator  Brown.  In  developing  these,  you  have  talked  to  a  lot  of 
practitioners  that  live  in  the  real  world,  which,  you  will  appreciate, 
this  room  is  not  always  close  to.  Is  it  their  judgment  that  the  21- 
day  rule  will  have  a  beneficial  effect?  Did  you  fmd  pretty  strong 
agreement  on  that? 

Judge  Pointer.  I  would  say  there  is  strong  agreement  that  the 
rule  as  rewritten  that  includes  the  21  safe  harbor  is  a  vast  im- 
provement over  the  1983  version.  There  are  some  who  still  would 
like  the  1983  version  to  remain,  some  of  the  insurance  groups  that 
you  will  hear  from.  But  my  hunch  is  that  if  you  talk  to  lawyers, 
generally,  plaintiffs  and  defendants,  you  would  probably  get  80  per- 
cent to  90  percent  favoring  what  our  vision  of  rule  11  is. 

Senator  Brown.  Well,  let  me  thank  you  for  your  help  in  going 
through  these  questions. 

Mr.  Chairman,  I  intend  to  introduce  a  bill  that  will  modify  the 
proposed  changes  in  rule  11,  and  I  hope  that  we  will  have  a  vote 
on  that.  I  think  this  hearing  has  been  most  helpful  and  I  would  not 
want  the  opportunity  to  go  by  without  thanking  the  folks  who  have 
worked  on  this.  They  have  donated  a  lot  of  their  own  time  without 
compensation  to  improve  the  practice  of  law,  and  while  I  disagree 
with  a  portion  of  their  conclusions,  I  very  much  respect  their  con- 
tribution to  the  process. 

Senator  Heflin.  Thank  you,  gentlemen.  We  appreciate  it. 

We  will  call  the  next  panel.  The  next  panel  is  Mr.  Michael 
McWilliams,  Esquire,  president  of  the  American  Bar  Association; 
Mr.  Cornish  Hitchcock,  Public  Citizen  Litigation  Group;  Mr.  Alfred 
W.  Cortese,  Jr.,  of  the  Lawyers  for  Civil  Justice,  and  James  F. 
Fitzpatrick,  on  behalf  of  the  American  Institute  of  Certified  Public 
Accountants  and  other  groups. 

If  you  will  come  forward,  Mr.  McWilliams,  we  are  delighted  to 
see  you  again.  We  haven't  seen  you  in  a  good  while,  but  we  go  back 
a  long  time. 

Mr.  McWilliams.  It  has  been  a  while.  Senator.  It  is  good  to  see 
you  again. 

Senator  Heflin.  Thank  you.  If  you  would  start,  we  would  appre- 
ciate it. 

PANEL  CONSISTING  OF  J.  MICHAEL  McWILLIAMS,  PRESIDENT, 
AMERICAN  BAR  ASSOCIATION;  CORNISH  F.  HITCHCOCK, 
PUBLIC  CITIZEN  LITIGATION  GROUP;  ALFRED  W.  CORTESE, 
JR.,  ON  BEHALF  OF  BUSINESS  ROUNDTABLE  LAWYERS'  COM- 
MITTEE; AND  JAMES  F.  FITZPATRICK,  ON  BEHALF  OF  THE 
AMERICAN  INSTITUTE  OF  CERTIFIED  PUBLIC  ACCOUNT- 
ANTS 

STATEMENT  OF  J.  MICHAEL  McWILLIAMS 

Mr.  McWilliams.  Senator,  thank  you  for  the  opportunity  to  be 
here  in  my  capacity  as  president  of  the  American  Bar  Association 
to  convey  our  views  on  the  proposed  disclosure  amendments  to  the 
Federal  Rules  of  Civil  Procedure. 
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The  proposed  disclosure  amendments  to  rule  26,  the  general  pro- 
visions governing  discovery,  would  add  a  new  requirements  for 
automatic,  mandatory,  early  disclosure  of  certain  relevant,  "core," 
information  which  is,  "relevant  to  disputed  facts  alleged  with  par- 
ticularity in  the  pleadings."  We  believe  that  adoption  of  these  pro- 
posals is  inadvisable  at  this  time. 

The  Association  has  not  yet  taken  a  position  on  the  substance  of 
the  proposed  changes.  Our  current  policy  addresses  only  the  wis- 
dom of  proceeding  with  the  proposed  changes  at  this  time.  We  urge 
Congress  to  defer  until  after  December  31,  1995,  consideration  of 
the  disclosure  amendments  in  order  to  permit  the  completion  of  the 
local  district  experimentation  plans  and  the  assessment  of  the  im- 
pact of  those  programs  mandated  by  the  Civil  Justice  Reform  Act 
of  1990,  better  known  as  CJRA,  and  to  allow  time  to  analyze  the 
major  disclosure  changes  being  proposed  within  the  framework  of 
CJRA. 

We  commend  you,  Mr.  Chairman,  and  the  subcommittee  for  ad- 
dressing this  issue  in  a  timely  manner  so  that  the  disclosure  pro- 
posals do  not  become  effective  by  default  on  December  1,  1993. 
These  proposals  are  serious  ones,  with  the  potential  for  dramatic 
impact  on  the  justice  system.  The  ABA  is  very  concerned  that  given 
the  crowded  Senate  Judiciary  Committee  agenda  and  the  an- 
nounced congressional  recess  and  adjournment  schedule,  there  re- 
main relatively  few  legislative  days  in  which  to  deal  with  the  pro- 
posed amendments  to  the  Federal  rules. 

We  believe  strongly  in  the  need  to  reduce  costs  and  delay  in  civil 
litigation  in  the  Federal  courts.  We  fully  support  the  objectives  of 
the  CJRA,  and  specifically  endorse  the  concept  of  active,  creative 
and  effective  case  management.  The  program  that  was  developed 
under  the  CJRA  was  developed  within  the  context  of  the  Rules  En- 
abling Act.  Implementing  the  proposed  amendments  at  this  time 
would  undermine  the  positive  response  to  the  civil  justice  reform 
law  by  the  bench  and  bar,  and  short-circuit  the  serious  efforts  un- 
derway in  districts  to  reduce  expense  and  delay. 

The  genius  of  the  CJRA  is  its  recognition  of  the  need  for  experi- 
mentation, the  freedom  to  learn  by  trial  and  error  to  achieve  civil 
justice  reform  goals.  Some  of  the  plans  thus  far  completed  require 
automatic  disclosure  of  certain  information  by  the  parties.  CJRA 
experience  with  diverse  and  innovative  cost  and  delay  reduction 
plans  will  yield  a  substantial  body  of  empirical  information  which 
the  Judicial  Conference  will  be  evaluating  as  part  of  the  report  it 
is  mandated  to  submit  to  Congress  by  December  31,  1995.  There- 
after, as  the  CJRA  contemplates,  any  recommendations  could  be 
handled  expeditiously  through  the  rulemaking  process.  That  or- 
derly process  should  not  be  truncated. 

The  Association  fully  supports  the  Rules  Enabling  Act  and  has 
been  an  active  participant  in  that  process  since  its  inception.  We 
commend  the  Advisory  Committee  and  the  Judicial  Conference  for 
its  diligent  efforts  in  forging  uniform  rules  of  procedure  for  the 
Federal  courts.  However,  in  this  instance,  the  process  was  pre- 
mature and  incomplete.  Before  formulating  a  final  national  disclo- 
sure rule,  this  valuable  CJRA  information  needs  to  be  evaluated 
and  any  proposed  formulation  subject  to  the  rulemaking  process. 
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Finally,  there  are  many  noncontroversial  amendments  in  the 
court's  submission  which  could  and  should  go  into  effect  on  Decem- 
ber 1,  1993.  Therefore,  we  urge  the  enactment  of  a  relatively  nar- 
rowly crafted  bill  which  would  reject  only  those  proposals  like  rule 
26(a)(1)  which  would  benefit  from  an  analysis  of  the  CJRA  experi- 
ments. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  McWilliams  follows:] 

Prepared  Statement  of  J.  Michael  McWilliams  on  Behalf  of  the  American 

Bar  Assoclvtion 

SUMMARY 

The  proposed  disclosure  amendments  to  Rule  26,  the  general  provisions  governing 
discovery,  would  add  a  new  requirement  for  automatic  mandatory  early  disclosure 
of  certain  relevant  "core"  information  "relevant  to  disputed  facts  alleged  with  par- 
ticularity in  the  pleadings."  The  ABA  beheves  that  adoption  of  these  proposals  is 
inadvisable  at  this  time. 

The  Association  takes  no  position  on  the  substance  of  the  proposed  changes.  Its 
current  policy  only  addresses  the  wisdom  of  proceeding  with  the  proposed  cnanges 
at  this  time.  We  urge  Congress  to  defer  until  after  December  31,  1995,  consideration 
of  the  proposed  disclosure  amendments  to  permit  the  completion  of  the  local  district 
experimentation  plans  and  the  assessment  of  the  impact  of  those  programs  man- 
dated by  the  Civil  Justice  Reform  Act  of  1990  (CJRA),  and  to  allow  time  to  analyze 
the  major  disclosure  changes  being  proposed  within  the  framework  of  the  CJRA. 

The  Association  commends  Chairman  Heflin  and  the  Subcommittee  for  addressing 
this  issue  in  a  timely  manner  so  that  the  disclosure  proposals  do  not  become  effec- 
tive by  default  on  December  1,  1993.  These  proposals  are  serious  ones,  with  the  po- 
tential for  dramatic  impact  on  the  justice  system.  The  ABA  is  very  concerned  that, 
^ven  the  crowded  Senate  Judiciary  Committee  agenda  and  the  announced  congres- 
sional recess  and  adjournment  schedule,  there  remain  relatively  few  legislative  days 
in  which  to  deal  with  the  proposed  amendments  to  the  federal  rules. 

The  ABA  believes  strongly  in  the  need  to  reduce  costs  and  delays  in  civil  litigation 
in  the  federal  courts,  fully  supports  the  objectives  of  the  CJRA,  and  specifically  en- 
dorses the  concept  of  active,  creative  and  effective  case  management.  The  program 
that  was  developed  under  the  CJRA  was  developed  within  the  context  of  the  Rules 
Enabling  Act.  Implementing  the  proposed  amendments  at  this  time  would  under- 
mine the  positive  response  to  the  civil  justice  reform  law  by  the  bench  and  bar,  and 
short-circuit  the  serious  efforts  underway  in  the  districts  to  reduce  expense  and 
delay. 

The  genius  of  the  CJRA  is  its  recognition  of  the  need  for  experimentation — ^the 
freedom  to  learn  by  trial  and  error — ^to  achieve  civil  justice  reform  goals.  Fifteen  of 
the  plans  thus  far  completed  require  automatic  disclosure  of  certain  information  by 
the  parties.  CJPA  experience  with  diverse  and  innovative  cast  and  delay  reduction 
plans  will  jdeld  a  substantial  body  of  empirical  information  which  the  Judicial  Con- 
ference will  be  evaluating  as  part  of  the  report  it  is  mandated  to  submit  to  Congress 
by  December  31,  1995.  Thereafter,  as  the  CJPA  contemplates,  any  recommendations 
could  be  handled  expeditiously  through  the  rulemaking  process.  That  orderly  proc- 
ess should  not  be  truncated. 

The  Association  fully  supports  the  Rules  Enabling  Act  and  has  been  an  active  par- 
ticipant in  that  process  since  its  inception.  We  commend  the  Advisory  Committee 
ana  the  Judicial  Conference  for  its  diligent  efforts  in  forging  uniform  rules  of  proce- 
dure for  the  federal  courts.  However,  in  this  instance,  the  process  was  premature 
and  incomplete.  Before  formulating  a  final  national  disclosure  rule,  this  valuable 
CJRA  information  needs  to  be  evaluated  and  any  proposed  formulation  subject  to 
the  rulemaking  process. 

And  finally,  there  are  many  noncontroversial  amendments  in  the  Court's  submis- 
sion which  could  and  should  go  into  effect  on  December  1.  Therefore,  we  urge  the 
enactment  of  a  narrowly  crafted  bill  which  would  reject  only  those  proposals  Like 
Rule  26(a)(1)  which  would  benefit  from  an  analysis  of  the  CJRA  discovery  experi- 
ments. 


Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  J.  Michael  McWilliams, 
a  practicing  attorney  from  Baltimore,  Maryland;  I  appear  here  today  in  my  capacity 
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as  President  of  the  American  Bar  Association.  I  thank  you  for  yoiar  invitation  and 
am  pleased  to  convey  to  you  the  views  of  our  Association  on  the  proposed  disclosure 
amendments  to  the  Federal  Rules  of  Civil  Procedure. 

The  American  Bar  Association  is  a  national  voluntary  membership  organization 
representing  all  segments  of  the  legal  profession.  Included  among  our  380,000  mem- 
bers are  private  practitioners  engaged  in  every  phase  of  civil  and  criminal  law;  cor- 
porate counsel;  prosecutors  and  public  defenders;  legal  service  attorneys;  professors- 
and  government  lawyers  and  judges  from  every  level  of  the  judicial  system.  ' 

The  Association  takes  no  position  on  the  merits  or  substance  of  the  proposed 
changes  for  reasons  addressed  below.  Rather,  our  position  addresses  the  wisdom  of 
proceeding  with  the  proposed  changes  at  this  time.  The  policy  adopted  by  the  ABA 
Board  of  Governors  on  June  19,  1993,  is  as  follows: 

Resolved,  that  the  American  Bar  Association  urges  Congress  to  defer 
until  after  December  31,  1995,  consideration  of  the  proposed  amendments 
to  Rules  26,  30,  31,  33,  and  37  (relating  to  disclosure)  of  the  Federal  Rules 
of  Civil  Procedure  (which  would  otherwise  become  effective  on  December  1, 
1993),  to  permit  the  completion  of  the  local  district  experimentation  plans 
and  the  assessment  of  the  impact  of  those  programs  mandated  by  the  Civil 
Justice  Reform  Act  of  1990  (CJRA),  and  to  allow  time  to  analyze  the  major 
changes  proposed  in  the  pending  amendments  to  the  Civil  Rules  within  the 
framework  of  the  CJRA. 

This  resolution  was  jointly  proposed  by  the  Tort  and  Insurance  Practice  Section, 
the  Litigation  Section,  the  General  Practice  Section,  the  Business  Law  Section  and 
the  Young  Lawyers  Division. 

We  commend  you,  Mr.  Chairman,  and  the  Subcommittee  for  addressing  this  issue 
in  a  timely  manner  and  urge  that  the  disclosure  proposals  do  not  become  effective 
by  default  on  December  1,  1993.  These  proposals  are  serious  ones,  with  the  potential 
for  dramatic  impact  on  the  justice  system.  The  subject  they  address  is  too  important 
to  be  given  only  cursory  review  and  have,  as  a  result,  a  cure  that  is  worse  than 
the  original  ailment.  The  ABA  is  very  concerned  that,  given  the  crowded  Senate  Ju- 
diciary Committee  agenda— including  crime  legislation,  Justice  Department  nomina- 
tions, a  Supreme  Court  nomination  and  hkely  many  lower  court  nominations,  as 
well  as  other  legislative  initiatives — and  the  announced  congressional  recess  and  ad- 
journment schedule,  there  remain  relatively  few  legislative  days  left  in  which  to 
deal  with  the  proposed  amendments  to  the  federal  rules. 

The  disclosure  amendments  to  Rule  26,  the  general  provisions  governing  discov- 
ery, would  add  a  new  requirement  for  automatic  mandatory  early  disclosure  of  cer- 
tain relevant  "core"  information  "relevant  to  disputed  facts  alleged  with  particular- 
ity in  the  pleadings."  We  believe  that  adoption  of  these  proposals  is  inadvisable  at 
this  time. 

Civil  justice  reform  act  of  1990 

The  ABA  believes  strongly  in  the  need  to  reduce  costs  and  delays  in  civil  litigation 
in  the  federal  courts,  fully  supports  the  objectives  of  the  CJRA,  and  specifically  en- 
dorses the  concept  of  active,  creative  and  eflective  case  management.  The  program 
that  was  developed  under  the  CJRA  was  developed  within  the  context  of  the  Rules 
Enabling  Act.  It  incorporates  the  guidelines  and  principles  of  the  legislation,  includ- 
ing improved  case  management  in  trial  courts,  the  formation  of  advisory  groups,  the 
evaluation  of  new  management  techniques,  and  the  establishment  of  demonstration 
programs  to  experiment  with  different  methods  of  reducing  cost  and  delay  and  dif- 
ferent case  management  techniques.  Under  this  approach,  district  courts  are  per- 
mitted to  develop  their  own  civil  justice  expense  and  delay  reduction  plans,  and  the 
Judicial  Conference  is  authorized  to  develop  one  or  more  model  plans.  Implementing 
the  proposed  amendments  at  this  time  would  undermine  the  positive  response  to  the 
Civil  Justice  Reform  law  by  the  bench  and  bar,  and  short-circuit  the  serious  efforts 
underway  in  the  districts  to  reduce  expense  and  delay. 

The  debate  on  the  proposed  disclosure  amendments  would  greatly  benefit  from  an 
evaluation  of  the  experimentation  undertaken  under  the  requirements  of  the  CJRA. 
The  genius  of  that  law  is  its  recognition  of  the  need  for  experimentation— the  free- 
dom to  learn  by  trial  and  error — to  achieve  civil  justice  reform  goals.  Many  of  the 
expense  and  delay  reduction  plans  developed  by  the  various  district  courts  require 
automatic  disclosure  of  certain  information  by  the  parties.  The  15  plans  (of  the 
plans  thus  far  completed,  that  provide  for  some  kind  -i  automatic  disclosure  are: 
Northern  District  of  California,  District  of  Delaware,  District  of  Idaho,  Southern 
District  of  Illinois,  Northern  District  of  Indiana,  District  of  Massachusetts,  District 
of  Montana,  Eastern  District  of  New  York,  Southern  District  of  New  York,  Western 
District  of  Oklahoma,  Eastern  District  of  Pennsylvania,  Eastern  District  of  Texas, 
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District  of  the  Virgin  Islands,  Northern  District  of  West  Virginia,  and  District  of 
Wyoming. 

We  believe  that  the  orderly  process  enacted  by  the  CJRA  should  not  be  truncated, 
as  it  would  be  if  the  proposed  amendments  dealing  with  disclosure  were  permitted 
to  go  into  effect  on  December  1,  1993.  That  is  the  deadline  date  for  all  districts  to 
implement  their  cost  and  delay  reduction  plans.  These  plans  will  vield  a  substantial 
body  of  empirical  information  on  the  experience  with  various  disclosure  plans  which 
the  Judicial  Conference  will  be  evaluating  as  part  of  the  report  it  is  mandated  to 
submit  to  Congress  by  December  31,  1995.  Thereafter,  as  the  CJRA  contemplates, 
any  recommendations  could  be  handled  expeditiously  through  the  rulemaking  proc- 
ess. 

The  pending  disclosure  revision 

The  automatic  mandatory  disclosure  duty  contained  in  the  amendments  proposed 
by  the  Judicial  Conference  is  drastic  and  untested  and  should  not  be  implemented 
at  this  time.  The  proposed  disclosure  requirements  contained  in  the  Court's  April 
22,  1993  communication  to  Congress  transmitting  the  proposed  amendments  to  the 
Federal  Rules  of  Civil  Procedure  supersedes  the  proposal  that  was  contained  in  the 
Advisory  Committee's  draft  rules,  the  only  proposal  that  was  subject  to  public  com- 
ment. 'The  new  proposal  emerged  from  the  Advisory  Committee's  deliberations  over 
the  comments  on  the  earlier  version;  and  although  the  proposal  is  a  very  different 
formulation,  it  has  not  been  subject  to  public  review  during  the  procedxu-al  rule- 
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I  would  also  note  that  the  Judicial  Conference  itself  casts  considerable  doubt  on 
the  wisdom  of  proceeding  with  the  proposed  disclosure  changes  and  acknowledges 
the  need  to  accommodate  the  CJRA  by  including  in  the  introductory  clause  of  Rule 
26  an  opt-out  provision  "permitting  any  court,  by  local  rule,  to  exempt  all  or  particu- 
lar types  of  cases  from  these  disclosure  requirements  or  to  modify  the  nature  of  the 
information  to  be  disclosed." 

According  to  the  Advisory  Committee  Notes  on  Rules  26  (at  page  226,  House  Doc- 
ument 103-74,  103d  Congress,  1st  Session,  Amendments' to  the  Federal  Rules  of 
Civil  Procedure  and  Forms): 

Authorization  of  these  local  variations  is,  in  large  measure,  included  in 
order  to  accommodate  the  Civil  Justice  Reform  Act  of  1990,  which  implicitly 
directs  districts  to  experiment  during  the  study  period  with  differing  proce- 
dures to  reduce  the  time  and  expense  of  civil  litigation.  The  civil  justice 
delay  and  expense  reduction  plans  adopted  by  the  courts  under  the  Act  dif- 
fer as  to  the  type,  form,  and  timing  of  disclosures  required.  Section  105(c)(1) 
of  the  Act  calls  for  a  report  by  the  Judicial  Conference  to  Congress  by  De- 
cember 31,  1995,  comparing  experience  in  twenty  of  these  courts;  and  sec- 
tion 105(c)(2)(B)  contemplates  that  some  changes  in  the  Rules  may  then  be 
needed.  While  these  studies  may  indicate  the  desirability  of  further  changes 
in  Rule  26(a)(1),  these  changes  probably  could  not  become  effective  before 
December  1998  at  the  earliest. 

We  do  not  believe  that  this  is  an  appropriate  solution  to  the  problem.  The  goal 
of  the  Rules  Enabling  Act  (REA)  process  is  to  establish  uniform  national  rules  of 
procedure  throughout  the  country.  The  proposed  opt-out  defeats  that  goal.  Bear  in 
mind  that  the  ABA  is  not  requesting  Congress  to  bypass  the  REA  process  in  this 
instance,  or  to  enact  a  substitute  disclosure  amendment  to  the  federal  rules.  We  are 
simply  asking  that  the  REA  procedures  be  invoked  and  that  Congress  reject  the 
pending  disclosure  provisions  to  allow  an  opportunity  to  analyze  the  diverse  and  in- 
novative plans  that  have  been  developed  under  the  CJRA.  Such  action  would  sup- 
port the  letter  and  spirit  of  the  REA  process. 

Conclusion 

The  ABA  continues  to  support  the  intent  of  the  CJRA  and  believes  that  the  posi- 
tive results  of  the  experimentation  process  in  the  districts  should  not  be  impeded 
by  the  premature  imposition  of  this  untested  proposal.  We  are  mindful  that  our  re- 
quest for  Congress  to  reject  the  pending  disclosure  amendments  may  be  viewed  as 
a  dilatory  tactic.  I  assure  you  that  this  is  not  the  case.  The  Association  fully  sup- 
ports the  Rules  Enabling  Act  and  has  been  an  active  participant  in  that  process 
since  its  inception.  We  commend  the  Advisory  Committee  and  the  Judicial  Con- 
ference for  its  diligent  efforts  in  forging  uniform  rules  of  procedure  for  the  federal 
courts.  However,  in  this  instance,  the  process  was  premature  and  incomplete.  There 
was  no  opportunity  for  notice  and  comment  in  the  drafting  of  the  current  formula- 
tion of  the  disclosure  proposal,  and  the  current  proposal  does  not  take  into  account 
the  experience  with  the  innovative  disclosure  plans  implemented  by  the  district 
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courts  under  the  CJRA.  Before  formulating  a  final  national  disclosure  rule,  this  val- 
uable information  needs  to  be  evaluated  and  any  proposed  formulation  subject  to 
the  rulemaking  process. 

And  finally,  I  note  that  following  the  House  Judiciairy  Subcommittee  hearings  on 
the  proposed  rule  changes,  Rep.  Sensenbrenner  on  July  1,  1993,  introduced 
H.R.2611,  to  delay  the  effective  date  of  the  entire  package  of  amendments  until  July 
1,  1996,  in  order  to  give  Congress  the  opportunity  to  consider  the  experience  of  the 
various  district  court  discovery  experiments  under  the  CJRA.  If  enacted,  that  legis- 
lation would  accompUsh  the  Association's  goal  of  preventing  the  Rule  26  disclosure 
amendments  from  going  into  effect  at  this  time.  However,  the  ABA  is  concerned  that 
H.R.2611  is  too  broad  an  approach.  There  are  many  noncontroversial  amendments 
in  the  Court's  submission  which  could  and  should  go  into  effect  on  December  1. 
Therefore,  we  urge  the  enactment  of  a  more  narrowly  crafted  bill  which  would  reject 
only  those  proposals  like  Rule  26(a)(1)  which  would  benefit  from  an  analysis  6f  the 
CJRA  discovery  experiments. 

Senator  Heflin.  Mr.  Hitchcock? 

STATEMENT  OF  CORNISH  F.  HITCHCOCK 

Mr.  Hitchcock.  Thank  you,  Mr.  Chairman.  I  appreciate  the  invi- 
tation to  testify  today.  What  I  would  like  to  do  is  to  speak  against 
the  mandatory  disclosure  requirement  that  some  of  the  other  wit- 
nesses will  be  talking  about,  but  also  stress  our  emphasis  to  the 
limits  on  interrogatories  and  depositions  proposed  in  rules  30,  31 
and  33,  and  our  recommendation  generally  would  be  to  let  the  ex- 
perimentation contemplated  under  the  Civil  Justice  Reform  Act 
take  effect  before  adopting  new  rules  on  a  national  basis. 

Ever  since  the  changes  to  these  four  discovery  rules  were  pro- 
posed back  in  August  1991,  they  have  come  forward  and  been 
viewed  as  a  package.  Indeed,  the  Advisory  Committee  comments  to 
rule  26  have  referred  to  mandatory  disclosure  as,  "standing  inter- 
rogatories," and  indeed  the  new  limits  on  discovery  elsewhere  in 
the  rules  are  based,  at  least  in  part,  on  the  notion  that  one  will 
be  getting  discovery  under  mandatory  disclosure. 

Because  these  cnanges  have  always  been  viewed  as  a  package, 
we  submit  they  should  either  rise  or  fall  as  a  package  rather  than 
simply  try  to  lop  off  one  element  which  is  interrelated  to  some  of 
the  other  elements,  and  I  heard  Judge  Pointer  this  morning  note 
at  least  a  need  for  some  changes  with  respect  to  interrogatories  if 
you  were  going  to  delete  it. 

I  think  that  the  approach  of  taking  them  on  an  all-or-nothing 
basis  is  warranted  because  simply  changing  one  element,  as  I  will 
talk  about  more  in  detail  in  a  moment,  will  not  solve  the  current 
discovery  problems  and  I  think  it  would  represent  a  step  back- 
wards for  litigants  in  some  cases,  particularly  those,  as  the  pre- 
vious panel  pointed  out,  where  one  side  is  in  control  of  much  of  the 
information  and  the  other  side  needs  discovery  from  that  litigant. 

Indeed,  if  forced  to  choose  between  a  situation  where  Congress 
was  not  going  to  repeal  all  of  them,  and  asked  to  choose  would  you 
rather  have  Congress  do  nothing  or  have  Congress  just  lop  off  the 
mandatory  requirement,  our  recommendation  would  be  let  the 
whole  package  go  into  effect  and  we  will  see  what  happens  down 
the  road. 

Let  me  back  up  a  moment  and  explain  why,  in  our  view,  the 
changes  are  not  required.  As  I  pointed  out  in  more  detail  in  our 
statement,  the  available  evidence  does  not  suggest  that  discovery 
is  generally  excessive  or  abusive.  The  complaints  are  limited  to 
what  are  really  a  small  number  of  cases  in  the  Federal  district 
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courts.  Also,  for  some  of  these  suggests,  or  at  least  lawyers  perceive 
that  the  problem  may  not  lie  so  much  in  the  rules,  but  with  the 
failure  of  some  judges,  at  least,  to  exercise  rigorous  case  manage- 
ment over  discovery. 

The  proposals  before  the  subcommittee  will  not  deal  with  that 
problem,  the  problem  of  judges  taking  months,  sometimes  years,  to 
rule  on  discovery  disputes.  Nor  will  they  deal  with  what  is  perhaps 
the  more  endemic  situation,  a  natural  tendency  of  parties,  some- 
times for  the  best  of  reasons,  often  for  the  best  of  reasons,  to  resist 
answering  discovery  or  the  tendency  to  respond  in  as  narrow  or 
limited  a  way  as  possible. 

It  has  been  our  hope  for  several  years  that  the  reforms  and  ex- 
periments contemplated  under  the  Civil  Justice  Reform  Act  would 
help  get  a  better  empirical  handle  on  the  true  nature  of  discovery 
problems  before  the  Judicial  Conference  went  out  and  adopted 
rules  on  a  national  basis. 

To  change  the  rules  at  this  point  in  this  way,  I  think,  has  some 
similarities  to  firing  the  manager.  It  is  an  eye-catching  move.  It 
suggests  things  may  improve  quickly  at  little  cost,  but  in  reality  it 
may  not  do  very  much  to  deal  with  underlying  problems. 

Turning  specifically  to  mandatory  disclosure,  we  agree  with  the 
other  witnesses  I  think  you  will  hear  soon  that  it  is  not  a  solution, 
though  perhaps  for  different  reasons.  The  proposal  is  somewhat 
narrow  in  scope  and  probably  best  suited  for  straightforward  per- 
sonal injury  or  contract  cases  where  discovery  abuse  is  not  pres- 
ently a  problem.  It  is  drafted,  I  would  note,  to  require  disclosure 
only  of  information  relevant  to  disputed  facts  alleged  with  particu- 
larity, but  sometimes  it  is  impossible  to  allege  facts  with  that  kind 
of  particularity. 

To  close,  we  don't  think  that  capping  interrogatories  or  deposi- 
tions is  the  answer.  Our  concern  is  not  so  much  that  they  are  re- 
strictive, but  the  approach  of  one  size  fits  all  when,  in  fact,  each 
case  is  different,  and  we  don't  think  it  is  any  particular  answer 
that  a  higher  limit  is  possible  under  local  rule  or  by  stipulation. 
There  are  incentives  not  to  agree  to  stipulate,  and  if  one  does  have 
to  go  to  a  judge  the  standard  for  getting  the  change  or  getting  a 
higher  number  is  somewhat  weighted  against  additional  discovery. 

With  that,  I  will  conclude.  Thank  you,  sir. 

[Mr.  Hitchcock  submitted  the  following:] 

Prepared  Statement  of  Cornish  F.  Hitchcock  on  Behalf  of  the  Public 

Citizen  Litigation  Group 

summary 

The  case  has  not  been  made  for  the  mandatory  disclosure  proposal  for  Rvile 
26(a)(1),  Fed.  R.  Civ.  P.,  nor  for  the  new  limitations  on  interrogatories  and  deposi- 
tions in  proposed  Rules  30,  31  and  33.  Congress  should  strike  these  changes  in  all 
four  rules  and  allow  the  Judicial  Conference  to  revisit  the  issue  only  after  the  local 
experimentation  mandated  by  the  Civil  Justice  Reform  Act  has  been  completed. 

The  option  of  striking  only  the  mandatory  disclosure  proposal  in  Rule  26,  while 
allowing  the  limitations  in  the  other  rules  to  take  effect  should  be  rejected.  That 
approach  would  not  solve  current  discovery  problems  and  would  represent  a  step 
backwards  for  some  litigants.  The  changes  to  these  four  rules  have  always  been 
viewed  as  a  package  and  should  rise  or  fall  as  one,  preferably  fall. 

General  reasons  to  strike  the  proposed  changes: 
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1.  The  available  evidence  does  not  indicate  that  discovery  is  generally  excessive 
or  abusive. 

2.  There  is  no  showing  that  the  limitations  on  discovery  introduced  in  the  1983 
amendments  to  the  Rules  are  inadequate. 

3.  In  that  small  number  of  cases  where  excessive  discovery  may  occur,  the  prob- 
lem may  not  be  in  the  Rules,  but  a  failure  of  trial  judges  to  exercise  rigorous  case 
management  techniques. 

4.  Major  rule  changes  having  a  national  effect  should  come  only  after  local  district 
courts  have  conducted  the  type  of  experimentation  contemplated  under  the  Civil 
Justice  Reform  Act. 

Objections  to  specific  proposals  for  change: 

Mandatory  disclosure  is  narrow  in  scope  and  will  not  reduce  the  cost  of  discovery 
or  litigation.  It  will  not  obviate  (1)  the  natural  tendency  of  parties  to  resist  answer- 
ing discovery  or  to  respond  in  as  narrow  and  limited  a  way  as  possible  or  (2)  what 
we  see  as  the  more  serious  problem  of  trial  courts  not  deciding  discovery  disputes 
promptly. 

Capping  interrogatories  and  depositions  is  not  an  answer.  Our  concern  is  not  that 
the  hmitations  are  too  restrictive,  but  the  decision  to  adopt  an  approach  of  "one  size 
fits  all,"  when  each  case  is  different.  And  because  the  liinits  are  arbitrary,  they  are 
likely  to  create  opportunities  for  abuse. 

It  is  no  answer  that  higher  limits  are  possible  under  a  local  rule  or  that  the  par- 
ties can  stipulate  to  a  higher  number  of  depositions  or  interrogatories.  Stipulations 
are  particularly  unlikely  in  cases  when  one  side  controls  the  information  which  the 
other  side  needs. 

The  proposed  rules  do  let  a  party  can  seek  more  discovery  from  the  court,  but  that 
option  merely  adds  a  new  issue  for  parties  to  argue  over  and  will  exacerbate  the 
problem  of  delay  when  civil  discovery  motions  are  not  decided  in  the  courts.  And 
even  when  judges  do  turn  to  such  motions  for  additional  discovery,  the  standard  is 
weighted  heavily  against  the  party  seeking  to  exceed  the  applicable  ceiling. 


Mr.  Chairman,  members  of  the  Subcommittee: On  behalf  of  Public  Citizen,  I  appre- 
ciate your  invitation  to  testify  this  morning  on  the  proposed  amendments  to  the 
Federal  Rules  of  Civil  Procedure,  in  particular,  proposals  to  amend  the  rules  govern- 
ing civil  discovery. 

INTRODUCTION 

Public  Citizen  is  a  nonprofit  consumer  group  which  was  founded  in  1971  and  has 
140,000  members  nationwide.  One  division  is  the  Public  Citizen  Litigation  Group, 
a  ten-lawyer  firm  which  htigates  on  behalf  of  PubUc  Citizen  and  other  chents  on 
a  variety  of  consumer  and  policy  issues.  Virtually  all  of  our  practice  is  in  the  federal 
courts;  Litigation  Group  lawyers  have  argued  more  than  30  cases  in  the  U.S.  Su- 
preme Court  and  handled  many  more  cases  in  federal  district  courts  and  the  courts 
of  appeals  around  the  country,  mostly  on  behsdf  of  plaintiffs,  though  we  do  some 
defense  work  too.  Over  the  years  we  nave  proposed  and  filed  comments  on  various 
rules  changes  with  the  pertinent  committees  of  the  Judicial  Conference;  we  have 
edso  testified  before  Congress,  for  example,  on  the  Civil  Justice  Reform  Act  of  1990. 

PROPOSED  DISCOVERY  CHANGES  AND  SUMMARY  OF  POSITION 

The  changes  proposed  in  the  civil  discovery  area  are  one  part  of  a  comprehensive 
set  of  rule  changes  that  were  issued  this  spring  at  the  end  of  a  lengthy  mlemaking 
process.i  In  particular,  proposed  Rule  26(a)(1)  of  the  Federal  Rules  of  Civil  Proce- 
dure would  impose  a  new  obligation  on  Utigants  to  disclose  specific  types  of  informa- 
tion without  a  specific  request  from  the  ouier  side,  starting  soon  after  a  conference 
is  held  to  map  out  a  discovery  plan.  This  change  in  Rule  26  is  accompanied  by  pro- 
posals to  amend  Rules  30,  31  and  33  so  as  to  limit  the  number  of  depositions  one 
can  take  to  ten  and  to  Umit  the  number  of  interrogatories  one  can  ask  to  25,  subject 
to  modification  in  a  given  case  by  Stipulation  or  court  order. 

As  I  will  discuss  more  fully  in  a  moment,  we  do  not  think  that  the  case  has  been 
made  for  these  changes,  and  the  best  thing  Congress  could  do  would  be  to  strike 
these  proposed  amendments  to  Rules  26,  30,  31  and  33  and  have  the  Judicial  Con- 


1 1  have  submitted  for  the  record  a  complete  set  of  the  comments  that  we  filed  before  both 
the  Advisory  Committee  on  Civil  Rules  and  the  Standing  Committee  on  Rules  of  Practice  and 
Procedure.  I  do  so  both  to  supplement  the  comments  made  here  about  civil  discovery  and  also 
to  set  forth  our  position  on  rule  changes  other  than  those  pertaining  to  civil  discovery. 
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ference  revisit  the  issue  only  after  the  local  experimentation  mandated  by  the  Civil 
Justice  Reform  Act  has  been  completed.  j  4.        j-    i« 

An  alternative  has  been  suggested,  namely,  striking  only  the  mandatory  disclo- 
sure proposal  affecting  Rule  26.  We  agree  that  this  proposal  is  problematic,  but  we 
would  oppose  deleting  that  element  while  letting  the  new  hmitations  in  Rules  30, 
31  and  33  take  effect.  That  approach  would  not  solve  any  ciHrent  discovery  abuses 
and  would  represent  a  step  backwards  for  some  Utigants.  The  changes  discussed 
here  were  always  viewed  as  a  package,  and  the  limits  proposed  on  interrogatories 
and  depositions  were  always  justified,  at  least  in  part,  by  the  supposedly  easier  ac- 
cess one  would  be  obtaining  under  a  mandatory  disclosure  regime. 

The  discovery  changes  discussed  here  should  either  stand  together  or  tail  to- 
gether We  think  that  they  should  faU,  but  given  the  problems  we  foresee  if  only 
Rule  26(a)(1)  is  deleted,  we  would  rather  see  the  rule  changes  take  effect  as  pro- 
posed rather  than  have  Congress  strike  mandatory  disclosure  while  acquiescing  in 
the  hmitations  proposed  for  Rules  30,  31  and  33. 

PROPOSED  DISCOVERY  CHANGES  ARE  NOT  APPROPRIATE  NOW 

Before  turning  to  specific  provisions  of  the  proposed  rules,  let  me  make  some  gen- 
eral points  to  elcplain  why  we  do  not  beheve  that  the  major  revision  to  discovery 

proposed  here  is  prudent.  ,     ^,  ■      ^e  ^\,^  .,^« 

F^rst,  we  strongly  disagree  with  what  appears  to  be  the  core  premise  of  the  pro- 
posed ^endments,  namely,  that  discovery  is  generally  excessive  or  abusive  The 
available  evidence  suggests  that  mos*  cases  today  proceed  with  service  of  little  or 
no  discovery.2  Cases  involving  massive  or  burdensome  amounts  of  discovery  are  a 
distinct  minority,  and  even  there,  significant  discovery  may  not  be  evidence  of 
abuse.  Rather,  it  may  simply  refiect  the  fact  that  the  stakes  are  so  large  ^lat  parties 
are  justified  in  directing  substantial  resources  to  investigate  the  case  in  depth.3  ihe 
cases  giving  rise  to  anecdotes  about  exorbitant  numbers  of  interrogatories  or  deposi- 
tions appei-  to  represent  no  more  than  a  tiny  fraction  of  the  civil  suits  in  federal 
courts,  yet  the  proposed  changes  would  affect  all  civil  cases.  j  :„  tv,^ 

Second,  there  is  no  showing  that  the  limitations  on  discovery  introduced  in  the 
1983  amendments  to  the  Federal  Rules  are  inadequate  The  changes  made  then 
were  added  specificaUy  to  give  courts  authority  to  block  excessive  discovery,  and 
they  give  a  district  judge  ample  authority  to  limit  cumulative,  expensive  or  dis- 
proportionate discovery,  even  if  it  involves  matters  otherwise  ^T^^kn  the  proper 
scope  of  discovery.  We  do  not  think  that  there  is  any  evidence  that  this  authority 
had  been  inadequate.  ,.  ^ ,^   .,^ 

Third  in  that  small  number  of  cases  where  excessive  discovery  may  occur,  the 
problem  may  be  not  a  deficiency  in  the  Rules,  but  a  failure  of  trial  judges  to  exercise 
rigorous  case  management  techniques.  What  is  a  lawyer  to  do,  for  example  if  he 
or  she  has  moved  to  compel  a  witness's  testimony  at  a  deposition  or  the  production 
of  documents,  yet  the  tiial  judge  takes  two  years  to  rule  on  that  motion?  Abuses 
of  theTscoS'r/process  can  ie  Kieled  by  a  failure  of  trial  courts  to  resolve  discovery 
disputes  promptly,  thus  imposing  additional  uncertainty,  costs  and  delay  on  ti^e  par- 
ties One  Federal  Judicial  Center  study  found  that  jucJicial  conti-ol  (or  lack  tiiereof) 
was'  mentioned  more  often  than  any  otiier  factor  affecting  discovery  m  cases  identi- 
fied as  having  problems  of  both  overdiscovery  and  resistance  to  discovery.^ 

Finally,  to  the  extent  that  rule  changes  having  a  nation^  effect  may  be  needed 
the  time  for  action  is  not  now,  but  after  local  district  courts  have  conducted  the  type 

2  See  ee  Trubeck  Sarat.  Felstiner,  Kritzer,  Grossman,  "The  Costs  of  Ordinary  Litigation," 
31  UCLAL^v  72  89  (1983)  (survey  of  1649  cases  finds  no  evidence  of  any  discoveo^  in  over 
hilf'^^e^sTnTplS  cases,  with  discovery  Led  intensively  in  oi^y  ^f--?  ^^S^  "^fj'lvf '^v'S: 
Hpr  and  Frank  'The  Proposed  Changes  in  the  Discovery  Rules,  1978  Am.  bt.  L.J.  4/t>,  4/t>- 
?8  4^^  (su^^y  finds  few^ases  with  Intensive  use  of  discovery);  PoUack,  "Discovery-Its^use 
and  Correction,"  80  F.R.D.  219,  222  (1978)  (dissatisfaction  with  discovery  directed  at  a  hmited 

'^^Wel^^t^  the  surprisingly  few  empirical  studies  containing  useful  data  on  the  cases  of  delay 
in  eln^ral  ^d  discovery  abuse  in  particular,  an  omission  which  may  be  remedied  by  some  of 
^e^WativTs  r^uired^nder  the  Civil  Justice  Reform  Act  of  1990,  which  encourages  empin^ 
studies  and  making  courts  more  sensitive  to  maintaimng  information  in  ways  that  can  be  used 

"^stefj  lSiranrB.'&Ske,  Discovery  Problems  in  Civil  Cases  66,. 68.  74-75  (Feder^  Ju<^- 
cial  Center:  April  1980)  (complaints  of  overdiscovery  are  associated  with  cases  involving  large 

^^TE^l^'rSrand  Burke,  supra  note  2.  at  61.  See  aiso  Brazil,"C^vil  Discovery:  Lawy-s- ^^^ 
of  Its  Effectiveness   Principal  Problems  and  Abuse,"  1980  Am.  Bar  Found.  J.  789,  8^4-25  (/i 
Percent  of  la^erlsurveyed  identified  impact  of  judges  as  most  troublesome  source  of  discovery 
problems,  more  than  excessive  discovery  or  any  other  factor). 


61 

of  experimentation  which  Congress  contemplated  when  it  enacted  the  Civil  Justice 
Reform  Act.  We  understand,  for  example,  tnat  a  number  of  the  "early  implementa- 
tion" district  courts  participating  in  that  experiment  have  imposed  mandatory  dis- 
closure requirements.  The  evidence  from  those  districts  will  provide  the  Judicial 
Conference,  the  bar  and  Congress  with  better  data  about  exactly  what  the  problems 
are  and  which  changes  will  and  will  not  work. 

Thus,  we  are  skepticsd  of  the  need  for  major  changes  to  current  discovery  rules. 
To  be  sure,  some  changes  may  profitably  be  implemented  at  this  time,  such  as  the 
proposed  Rule  26(f),  which  would  require  the  parties  to  meet  soon  after  a  case  is 
nled,  exchange  information  on  what  they  intend  to  seek  in  discovery,  and  try  to 
reach  agreement  on  a  recommended  discovery  plan.  This  approach  is  superior  to 
many  of  the  other,  more  specific  proposals  contemplated  as  part  of  the  proposed 
Rules  changes,  and  it  dovetails  witn  the  thrust  of  the  1983  amendments,  wnich  em- 
phasized more  hands-on  case  management  by  the  trial  judge. 

Let  me  now  address  the  specific  elements  of  the  proposed  Rules  and  our  reasons 
for  concluding  that  Congress  should  eUminate  the  proposed  changes  in  Rvile  26  as 
well  as  in  Rules  30,  31  and  33;  I  will  also  explain  why,  if  that  alternative  is  not 
adopted,  Congress  should  simply  let  the  proposed  R\iles  take  effect  rather  than  alter 
one  provision,  but  not  another. 

OBJECTIONS  TO  SPECIFIC  CHANGES  IN  DISCOVERY  RULES 

As  was  noted  above,  the  concept  of  mandatory  disclosure  was  always  viewed  as 
part  of  a  package  during  the  rulemaking  process,  the  rationale  appearing  to  be  that 
a  disclosure  obligation  will  streamline  the  discovery  process,  thus  obviating  the  need 
for  much  in  the  way  of  depositions  and  interrogatories.  In  our  view,  this  premise 
is  erroneous  because  excessive  discovery  is  not  a  problem  for  the  reasons  already 
given. 

Nor  do  we  think  that  mandatory  disclosiire  will  reduce  the  cost  of  obtaining  infor- 
mation or  lower  the  cost  of  litigation.  The  utility  of  this  device  is  probably  limited 
to  cases  where  discovery  abuse  is  not  a  problem,  i.e.,  personal  injury  or  routine  con- 
tract cases,  where  the  parties  will,  as  a  matter  of  course,  exchange  the  names  of 
eyewitnesses  and  experts,  doctors'  reports  and  similar  data  without  extensive,  for- 
mal discovery. 

Keep  in  mind  that  under  proposed  Rule  26(a)(1)(A)  and  (B),  a  party  must  disclose 
documents  and  the  identity  of  witnesses  likely  to  have  information  "relevant  to  dis- 
puted facts  alleged  with  particularity  in  the  pleadings."  Thus,  in  order  to  obtain  sig- 
nificant disclosure  from  a  defendant,  a  plaintiff's  complaint  must  be  quite  specific, 
which  can  be  quite  difficult  because  most  defendants  are  not  willing  to  provide  any 
information  voluntarily  until  after  the  plaintiff"  sues.  Thus,  a  plaintiff  will  have  to 

glead  somewhat  generally  in  the  complaint  (keeping  an  eye  on  the  requirements  of 
ule  11)  and  will  obtain  very  little  "free"  discovery  under  the  quoted  standard  from 
proposed  Rule  26(a)(1). 

Moreover,  the  mandatory  disclosure  proposal  will  do  little  to  obviate  two  prob- 
lems, particularly  if  it  is  coupled  with  limits  on  a  partes  ability  to  obtain  discovery 
through  interrogatories  or  depositions. 

First,  there  is  the  natural  tendency  of  parties  to  resist  answering  discovery  or  to 
respond  in  as  narrow  and  Hmited  a  way  as  possible.  In  our  experience,  many  par- 
ties, almost  as  a  reflex  reaction,  raise  objections  to  discovery  that  are,  in  fact,  rea- 
sonably calculated  to  lead  to  admissible  evidence.  In  more  extreme  cases,  litigants 
wiU  resist  answering  until  aft«r  insisting  on  several  rounds  of  negotiation  and  a  mo- 
tion to  compel,  as  they  know  that  this  will  force  the  other  side  to  incur  additional 
costs  and  may  avoid  fall  disclosure  by  forcing  a  compromise. '5 

Moreover,  when  answers  are  finally  provided,  they  are  often  incomplete  or  unre- 
sponsive. It  is  not  uncommon  to  learn  from  answers  to  document  requests  that  in- 
terrogatory responses  are  inaccurate,  or  to  learn  in  a  deposition  that  relevant  docu- 
ments have  not  been  produced.  In  one  case  our  office  is  handling,  a  defendant  ob- 
jected to  numerous  interrogatories  as  irrelevant,  and  it  resisted  any  deposition  dis- 
covery on  the  basis  that  the  data  provided  in  its  interrogatory  answers  and  docu- 
ment production  responses  was  adequate.  After  these  objections  were  overruled  and 
the  depositions  allowed  to  proceed,  the  testimony  revealed  new,  clearly  relevant  in- 
formation, and  it  also  showed  that  several  of  the  interrogatory  answers  were  inac- 
curate or  incomplete  because  the  lawyers  had  not  made  sufficient  inquiry  or  had  de- 


6  See  Thomburg,  "Interlocutory  Review  of  Discovery  Orders:  An  Idea  Whose  Time  Has  Come," 
44  S.W.L.J.  1045,  1064-65  (1990)  (reviewing  literature  indicating  that  defense  lawyers  have 
greater  tendency  to  engage  in  discovery  tactics  designed  to  delay  and  increase  costs  of  discov- 
ery). 
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cided  to  construe  the  request  very  narrowly.  Also,  the  deposition  testimony  showed 
that  a  number  of  responsive  documents  had  not  been  produced,  despite  prior  assur- 
ances that  they  had.  ,  .       .  •  X-        J- 

Nothing  in  the  proposed  rules  changes  wiU  deter  parties  from  resisting  discovery 
in  this  fashion,  i.e.,  by  asserting  broad  objections,  faiUng  to  make  a  sufficient  in- 
quiry and  interpreting  the  duty  to  disclose  narrowly.  If  anything,  the  mandatory 
disclosure  obligation  wiU  simply  add  a  new  subject  for  the  parties  to  fight  over,  as 
the  standards  set  forth  in  proposed  Rule  26(a)(1)  will  inevitably  require  interpreta- 
tion by  trial  courts  in  particular  cases.  j       i       rru       j 

This  brings  me  to  a  second  major  shortcoming  in  the  proposed  rules:  Ihey  do 
nothing  about  the  separate  problem  of  trial  courts  not  deciding  discovery  dilutes 
oromptly  When  a  party  chooses  to  press  objections  vigorouslv  and  to  resist  disclo- 
sure the  dispute  can  halt  progress  of  a  suit.  Such  disputes  often  involve  legitimate 
disagreements  over  what  is  covered  by  the  scope  of  a  discovery  request;  regardless 
of  w^o  wins  or  loses  an  individual  motion,  a  trial  court's  failure  to  act  can  be  a 
major  sovu-ce  of  delay,  one  which  we  see  as  more  senous  than  the  fact  that  there 
is   too  much"  discovery  in  some  cases.  .  •     i  v     •* 

The  problem  would  be  compounded,  in  our  view,  by  imposing  numerical  limita- 
tions on  interrogatory  and  deposition  discovery,  which  are  the  best  mechamsm  tor 
testing  the  adequacy  of  an  opponent's  production  of  documents  and  for  uncovenng 
evasions  or  failures  to  produce  information  on  the  ground  that  it  is  not  relevant  to 
the  case  Restricting  a  party's  ability  to  use  these  discovery  tools  reduces  the  oppor- 
tunity to  probe  an  opponent's  responses  and  increases  opportunities  for  evasion.  In- 
deed simply  knowing  that  an  opponent's  ability  to  probe  a  response  is  hmited  may 
embolden  parties  to  construe  their  obUgation  to  disclose  even  more  narrowly,  thus 
defeating  tne  goal  of  this  reform.  .  .,,.      .„         ,  j     _i.-     j  *,. 

Thus  we  do  not  think  that  proposed  Rule  26(a)(1)  will  work  as  advertised  to 
streamUne  Utigation  or  eliminate  discovery  disputes  nor  do  we  think  it  otlers 
enough  benefits  to  warrant  imposing  the  limits  on  depositions  or  interrogatones 
contemplated  in  Rules  30,  31  or  33.  If  forced  to  choose,  however  we  would  rather 
see  Congress  let  proposed  Rule  26(a)(1)  take  effect  along  with  these  other  limita- 
tions rather  than  see  proposed  Rule  26(a)(1)  lopped  off  while  the  other  restrictions 

Capping'  the  number  of  depositions  and  interrogatories  is  a  procnistean  solution 
to  discovery  reform  that  will  produce  more  problems  than  it  solves.  Our  concern  is 
not  that  the  limitations  are  too  restrictive,  for  there  are  many  cases  where  neither 
side  approaches  the  proposed  ceiling  on  depositions  or  interrogatones  Our  concern 
is  that  the  limitations  treat  aU  cases  and  parties  equally,  even  though  the  number 
of  depositions  or  interrogatories  that  are  needed  in  a  given  case  may  vary  widely. 

Moreover,  to  the  extent  that  a  party's  discovery  reauests  to  an  opponent  are  bur- 
densome or  excessive,  there  are  adequate  means  under  the  cuirent  rules  to  obtain 
reUef,  so  the  new  Rules  are  unUkely  to  cut  off  many  depositions  that  are  not  already 
objectionable  under  current  standards.  _^     -x-      r  ^  „u,,c^ 

Because  the  Umits  are  arbitrary,  they  are  hkely  to  create  opportumties  for  abuse 
if  one  side  controls  most  of  the  data  to  be  discovered.  It  is  rarely  the  case  that  both 
sides  would  need  to  take  their  allotted  quota  of  ten  depositions  Indeed,  in  many 
cases  one  side  will  have  superior  access  to  relevant  witnesses  and  data  and  wiil  not 
need  much  discovery  from  the  opponent,  who,  by  contrast,  will  have  a  correlative 
need  to  obtain  significant  amounts  of  discovery  from  those  wtnesses  and  that  party. 
We  fail  to  see  how  the  deposition  abuse  "problem"  is  solved  by  hmiting  both  sides 
to  an  equal  number  of  depositions.  ,     .    .  ,    ■       •         «+  u«„o„e^ 

We  also  fail  to  see  the  value  in  trying  to  hmit  interrogatones  in  part  because 
they  are  often  the  most  efficient  means  of  obtaining  information  that  would  be  very 
time  consuming  and  expensive  to  obtain  through  other  forms  of  discovery 

Interrogatories  have  several  unique  advantages  over  other  forms  of  discove^. 
First  they  are  generally  the  least  expensive  way  to  proceed  and  may  reduce  the 
need  for  depositions,  which  can  be  considerably  more  expensive.  Second,  they  allow 
Utigants  to  discover  background  information  that  is  needed  to  conduct  an  ettective 
deposition  or  seek  discovery  that  focuses  on  the  real  issues  m  the  case.  Ihird,  wnen 
a  case  involves  information  on  the  position  or  knowledge  of  a  corporation,  govern- 
ment agency  or  other  institution,  interrogatories  are  not  only  the  most  efficient,  but 
sometimes  the  only  way  to  proceed,  for  example  if  one  is  trying  to  leam  whether 
an  agency  or  corporate  entity  has  knowledge,  has  taken  certain  actions  or  has 
adopted  a  position  on  a  particular  topic  of  significance  to  the  claims  or  defenses  in 
a  siit.  One  set  of  inten-ogatories  can  be  far  more  efficient  than  a  f  "f  o^  JepfJ; 
tions.The  response  to  all  this  may  be  that  the  proposed  Rules  do  not  establish  hard 
and  fixed  limits  either  because  local  rules  may  change  the  hmits  or  because  the  par- 
ties can  always  agree  by  stipulation  to  increase  the  number  of  depositions  or  inter- 
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rogatories.  Stipulations  may  work  in  commercial  disputes  where  each  side  is  assert- 
ing cl£iims  against  the  other  and  thus  needs  roughly  the  same  amount  of  informa- 
tion from  its  opponent;  in  that  situation,  each  side  has  a  self-interest  in  agreeing 
to  a  higher  ceiling.  There  is  little  reason  to  believe,  however,  that  parties  will  volun- 
tarily subject  themselves  to  additional  discovery  in  cases  where  they  have  superior 
access  to  the  witnesses  and  information  that  an  opponent  needs  to  put  on  a  case. 
Why  would  a  litigant  agree  to  an  order  letting  an  adversary  probe  even  more  deeply 
into  its  operations  than  the  Rules  allow? 

The  proposed  Rules  do  add  that  if  the  parties  cannot  stipulate  that  more  discovery 
is  needed,  they  can  bring  their  dispute  to  the  district  coiirt,  which  is  authorized  to 
permit  additional  discovery  under  Rule  26(b)(2).  This  alternative,  however,  only  en- 
courages more  discovery  motions  which,  as  I  have  indicated,  will  exacerbate  a  more 
serious  problem  with  civil  discovery — delay  caused  when  discovery  disputes  languish 
unresolved  in  the  courts.  Thus,  in  seeking  to  solve  the  perceived  problem  of 
overdiscovery,  the  proposed  rules  are  likely  to  exacerbate  the  very  real  problem  of 
delay  by  creating  new  forms  of  discovery  disputes  for  the  district  courts  to  resolve. 
I  should  add  that  even  when  a  judge  would  turn  to  motions  for  additional  discovery, 
the  standard  under  proposed  Rule  26(b)(2)  is  weighted  heavily  against  the  party 
seeking  to  exceed  the  applicable  ceiling.s 

CONCLUSION 

For  these  reasons,  we  do  not  believe  that  any  civil  discovery  problems  which  now 
exist  will  be  solved  by  the  proposals  I've  discussed  to  amend  Rules  26,  30,  31  and 
33,  and  they  should  be  eliminated.  Nor  would  it  make  sense  to  lop  off  Rule  26  and 
let  the  changes  in  the  other  three  rules  take  effect.  The  best  thing  Congress  and 
the  Judicial  Conference  can  do  is  to  wait  and  take  advantage  of  the  einpirical  data 
which  will  be  generated  under  local  experiments  conducted  under  the  Civil  Justice 
Reform  Act,  which  will  provide  a  more  solid  basis  for  deciding  which  reforms  are 
needed  and  which  ones  are. not. 

Senator  Heflin.  Mr.  Cortese? 

STATEMENT  OF  ALFRED  W.  CORTESE,  JR. 

Mr.  CORTESE.  Thank  you,  Senator  Heflin,  Senator  Hatch. 

I  appear  here  today  on  behalf  of  a  number  of  business  associa- 
tions, and  I  would  like  to  mention  who  they  are,  not  to  apologize 
for  appearing  on  behalf  of  them  but  just  to  indicate,  really,  the 
scope  of  the  opposition  to  the  disclosure  proposal.  I  am  here  speak- 
ing on  behalf  of  the  Business  Roundtable  Lawyers'  Committee,  the 
Chamber  of  Commerce  of  the  United  States,  the  National  Associa- 
tion of  Manufacturers,  the  American  Automobile  Manufacturers 
Association,  the  American  Bankers  Association,  the  Association  of 
American  Railroads,  the  Chemical  Manufacturers  Association,  the 
Product  Liability  Advisory  Council,  the  Defense  Research  Institute, 
Federation  of  Insurance  and  Corporate  Counsel,  the  International 
Association  of  Defense  Counsel,  and  Lawyers  for  Civil  Justice. 

Now,  that  in  itself,  I  think,  is  an  impressive  array  of  business  or- 
ganizations that  oppose  disclosure.  However,  the  opposition  is  not 
limited,  and  that  is  what  is  most  unique  about  this  proposal.  It  has 
engendered  an  extreme  amount  of  controversy  and  significant  oppo- 
sition by  a  whole  range  of  differently  situated  interest  groups,  none 
of  which,  I  submit,  even  if  they  are  acting  in  their  own  interests, 
is  acting  contrary  to  the  public  interest. 

I  would  like  to  just  mention,  for  example,  Judge  Pointer  did  ac- 
knowledge that  there  were  legitimate  concerns  about  this  disclo- 


8  Proposed  Rule  26(b)(2)  would  ask  whether  the  requested  discovery  is  "unreasonably  cumu- 
lative or  duplicative,"  whether  the  party  seeking  it  had  "ample  opportunity"  to  obtain  the  data 
sought,  and  whether  the  "burden  or  expense"  of  additional  discovery  outweighs  the  "likely  bene- 
fits, '  considering  the  needs  of  the  case,  the  amount  in  controversy,  the  resources  of  the  parties, 
the  importance  of  the  issues  at  stake,  and  the  importance  of  discovery  in  resolving  those  issues. 
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sure  rule,  and  I  would  like  to  refer  to  a  couple  of  the  comments. 
I  think  Judge  Pointer  also  mentioned  that  some  of  the  comments — 
and  I  believe  he  was  referring  to  our  statement — that  were  listed 
as  opposed  were  really  not  opposed  or  that  they  hadn't  taken  a  po- 
sition. 

I  have  gone  through  those  statements,  many  of  them,  and  I  do 
want  to  indicate  that  we  did  probably  mischaracterize  three  of 
them:  the  Ogletree,  Deakins  statement,  the  John  Frank  statement, 
and  the  Janet  Napolitano  statement.  That  gives  us  a  rating  of  248 
out  of  the  251  statements  that  were  filed  with  the  committee  when 
they  were  considering  the  rule,  and  the  statements,  of  course,  were 
in  response  to  a  sUghtly  different  formulation  of  the  same  flawed 
concept.  But  we  still  have  95  percent  of  the  comment  being  strenu- 
ously opposed  to  disclosure. 

Let  me  give  you  some  of  the  flavor  of  that.  Here  is  one  that  I 
would  like  to  read:  Given  the  new  statement  of  pretrial  conferences 
created  under  proposed  rule  16,  there  is  no  need  for  a  new  disclo- 
sure system.  Disclosure  cannot  substitute  for  thorough  discovery, 
and  so  it  would  simply  become  one  more  hoop  to  jump  through  on 
the  way  to  completion  of  discovery. 

Now,  the  judges  dismiss  the  objection  about  attorney-client  privi- 
lege. Let  me  read  further  from  this  statement:  Moreover,  requiring 
up-front  disclosure  will  interfere  with  the  attorney-client  relation- 
ship. Mandatory  disclosure  is  also  in  direct  conflict  with  the  work 
product  document.  An  opposing  attorney's  judgments  as  to  what  in- 
formation must  be  disclosed  will  inevitably  reveal  -the  disclosing  at- 
torney's impressions  of  the  case  and  may  suggest  a  legal  theory  or 
line  of  factual  inquiry  not  previously  considered  by  the  opposition. 
In  addition,  a  mandatory  disclosure  requirement  creates  a  conflict 
between  attorney  and  client. 

Now,  that  is  the  statement  filed  with  the  committee  by  the 
American  Civil  Liberties  Union.  There  are  other  similar  state- 
ments. For  example,  the  NAACP  Legal  Defense  and  Educational 
Fund  stated  that  the  mandatory  disclosure  regimen  is  rarely  appro- 
priate in  a  civil  rights  controversy  because  of  the  need  of  plaintiffs 
to  conduct  initial  discovery  to  establish  their  claims. 

Many,  many  judges,  many,  many  practitioners — here  is  a  practi- 
tioner from  New  Jersey  who  wrote  to  Representative  Hughes.  He 
represents  plaintiffs  in  personal  injury  litigation;  he  has  a  substan- 
tial defense  practice;  he  has  a  commercial  practice.  He  says  the  dis- 
closure process  will  do  precisely  the  opposite  of  what  is  intended, 
and  it  will  result  in  increasing  lawyer  contentiousness  and  ulti- 
mately impede  the  discovery  of  significant  information  rather  than 
make  it  more  accessible. 

.Vs  I  mentioned,  a  number  of  judges  were  also  on  record  in  oppo- 
sition to  this  proposal.  Many  of  them  have  joined  in  the  statements 
of  Judge  Fanner  of  Portland,  OR,  who  said,  in  an  attempt  to  sim- 
plify and  make  less  expensive  discovery  in  other  cases,  these 
amendments — and  he  is  referring  specifically  to  26(a)(1)— would 
immediately  burden  all  litigants  with  extensive  discovery  that  may 
or  may  not  ever  be  necessary.  Wheels  are  set  in  motion  for  exten- 
sive activity  and  confrontation  which  may  never  be  necessary. 
Therefore,  I  would  like  to  submit  that  there  is  a  very  simple  solu- 
tion to  a  very  serious  problem,  and  we  can't  just  dismiss  it  out  of 
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hand.  And  that  simple  solution  is,  as  I  think  other  panelists  have 
suggested  and  will  suggest,  that  26(a)(1)  be  deleted  from  the  pro- 
posal and  that  the  other  proposals  go  forward,  because  they  will  be 
doing  some  good  to  resolve  the  discovery  problems. 

We  are  not  saying  that  we  are  opposed  to  change.  We  are  for 
99.9  percent  of  the  change.  We  oppose  something  we  think  is  going 
to  really  disastrously  impede  the  conduct  of  litigation. 

Thank  you. 

[The  prepared  statement  of  Mr.  Cortese  follows:] 

Prepared  Statement  of  Alfred  W.  Cortese,  Jr.,  on  Behalf  of  the  Business 

roundtable  lawyers'  committee 

introduction 

The  signatories  to  this  statement  commend  the  rulemaking  committees  of  the  Ju- 
dicial Conference  for  their  dedicated  efforts  to  eUminate  seemingly  intractable  dis- 
covery problems.  For  the  most  part,  we  support  the  results  of  these  efforts.  Nonethe- 
less, one  of  the  recommended  solutions — the  pending  mandatory  pre-discovery  dis- 
closure amendment  in  new  Federal  Rule  of  Civil  Procedure  26(a)(1)— will  add  to  dis- 
covery problems  rather  than  help  to  solve  them.i  Rule  26(a)(1)  creates  an  entirely 
new,  pre-discovery  process  imposing  an  untested  obUgation  on  federal  htigants  that 
is  hkely  to  increase  motion  practice  and  sateUite  Htigation,  cause  more 
contentiousness  between  htigants,  and  place  additional  demands  on  scarce  judicial 
resources — all  results  contrary  to  the  stated  purpose  behind  the  proposed  discovery 
amendments.  Moreover,  at  its  extremes,  disclosure  is  sharply  at  odds  with  fun- 
damental tenets  of  our  adversary  system  of  justice,  and  could  compromise  the  attor- 
ney-cUent  relationship  as  well  as  the  attorney  work  product  doctrine.  Finally,  the 
availability  of  automatic  disclosure  could  have  the  unfortunate  effect  of  burdening 
the  courts  with  unnecessary  htigation  as  lawsuits  are  commenced  on  speculative 
grounds  that  might  not  sustain  discovery  under  current  rules.  This  unfortunate  im- 
pact could  be  exacerbated  by  the  proposed  changes  to  Rule  11  which  could  tempt 
parties  into  pleading  with  particularity  wholly  speculative  factual  assertions.2 

The  near  universal  opposition  to  engrafting  disclosure  onto  a  debihtated  discovery 
process  has  stressed  that  disclosure  would  fundamentally  and  deleteriously  alter 
basic  pohcies  that  underpin  our  civil  justice  system,  inevitably  adding  to  discovery 
problems  by  increasing  obligations,  costs,  and  delay.  The  U.S.  Department  of  Justice 
recently  took  the  position  that  "a  rule  mandating  pre-discovery  disclosure  is  not  pru- 
dent or  in  the  best  interest  of  the  United  States,"  noting  that  organizations  as  di- 
verse as  the  "American  Bar  Association,  American  Trial  Lawyers  Association,  Amer- 
ican College  of  Trial  Lawyers,  Lawyers  for  Civil  Justice,  American  Civil  Liberties 
Union,  NAACP  Legal  Defense  and  Education  Fund  and  International  Association  of 
Defense  Counsel,  as  well  as  numerous  other  groups,  legal  scholars,  and  trial  judges, 
have  vehemently  opposed  the  proposed  rule."  3  The  American  Bar  Association's  re- 
cent decision  to  oppose  disclosure  focused  on  the  potential  for  conflict  with  Congress' 
own  plan  for  civil  justice  reform  that  was  mandated  in  the  Civil  Justice  Reform  Act 
and  which  is  now  being  carried  out  in  individual  federal  district  courts  on  an  experi- 
mental^ basis.  In  fact,  a  number  of  experimental  plans  incorporate  differing  forms 
of  the  "disclosure"  concept  and  soon  will  lead  to  valuable  empirical  data  about  dis- 
closure's efficacy.  Implementing  disclosure  on  a  nationwide  basis  now,  without  wait- 
ing for  or  analyzing  this  data,  is  prematvu-e  and  can  provide  no  assurance  that  dis- 
closure is  even  a  workable  concept.  Therefore,  congressional  intervention  under  the 
Rules  Enabling  Act  is  needed  to  delete  disclosure  from  the  proposed  rules  amend- 
ments. 

"Congressional  power  to  regulate  practice  and  procedure  in  federal  courts  has 
been  acknowledged  by  the  Supreme  Court  since  the  early  days  of  the  Republic  and 


1  The  text  of  proposed  Rule  26(a)(1)  is  produced  in  Appendix  A. 

2  The  considerations  affecting  proposed  Rule  11  changes  are  discussed  in  separate  comments 
submitted  by  the  American  Insurance  Association. 

3  See  June  25,  1993  letter  from  Webster  L.  Hubbell,  Associate  Attorney  General  to  the  Honor- 
able William  J.  Hughes,  Subcommittee  on  Intellectual  Property  and  Judicial  Administration  of 
the  House  Judiciary  Committee  (attached  as  Appendix  D). 
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is  now  assumed  without  question  by  the  courts." -*  Under  the  Rules  Enabling  Act.e 
Congress  is  possessed  of  the  authority,  as  well  as  the  last  opportunity,  to  decide 
whether  proposed  amendments  to  the  Federal  Rules  of  Civil  Procedure  will  go  into 
effect,  and  if  so,  what  their  content  shall  be.s  Congressional  intervention  in  the  rule- 
making process,  however,  has  been  needed  and  exercised  only  on  rare  occasions.  In 
particular,  congressional  action  is  contemplated  and  has  been  taken  when,  as  now, 
the  Judicial  Conference  proposes  farreaclung  policy  changes  that  would  fundamen- 
tally alter  the  civil  justice  system  in  a  potentially  harmful  fashion  or  that  conflict 
with  a  congressional  mandate.' 

Indeed,  deleting  only  the  disclosure  amendment  in  new  Rule  26(a)(1)  would  be  the 
least  intrusive  action  Congress  could  take  while  still  fulfilling  its  oversight  obliga- 
tion. As  Judge  Sam  C.  Pointer,  Jr.,  Chairman  of  the  Advisory  Committee  on  Civil 
Rules,  stressed  at  the  June  14  House  of  Representatives  hearing  on  the  pending 
amendments,  it  wovild  be  more  respectful  of  tiie  rules  amendment  process  to  delete 
disclosure  entirely  than  for  Congress  to  attempt  to  amend  it  or  to  defer  its  imple- 
mentation until  a  later  date. 

Deletion  of  the  disclosirre  provision  would  preserve  to  the  Advisory  Committee  its 
delegated  authority  to  formulate  rules  amendments  in  the  first  instance.  Deletion 
of  Rule  26(a)(1)  would  allow  that  Committee  to  return  its  hand  to  constructing  more 
effective  discovery  reforms  even  while  it  waits  for  information  about  the  utility  of 
disclosure  fi-om  the  Civil  Justice  Reform  Act  experiments.  Deferral,  however,  might 
tie  the  Advisory  Committee's  hands  and  prevent  them  fi-om  developing  other  discov- 
ery reforms  due  to  uncertainty  over  whether  Congress  subsequently  would  allow  dis- 
closure to  become  effective.  Deferral  also  carries  with  it  the  possibility  that  Congress 
itself  would  revise  the  disclosure  provisions  without  referring  the  matter  back  to  the 
Advisory  Committee,  an  action  that  would  not  be  in  concert  with  traditional  rule- 
making practices. 

The  Dalance  of  the  proposed  amendments  to  the  rules  governing  discovery  should 
be  permitted  to  take  effect  on  December  1,  1993  as  proposed.^  Even  though  there 
was  strong  opposition  to  other  discovery  reforms,  particularly  the  presumptive  Umits 
on  discovery,  those  reforms  would  not  be  as  devastating  to  the  civil  justice  system 
as  disclosure  because  they  are  more  technical  and  less  sweeping  in  scope.  Limiting 
the  number  of  interrogatories  or  depositions,  for  example,  would  not  represent  a 
profound  shift  in  poUcy  nor  would  it  affect  the  operation  of  other  rules.  Neither 
would  implementation  of  a  meet  and  confer  requirement.  Moreover,  if  these  remain- 
ing discovery  reforms  are  not  put  into  effect,  there  is  little  relief  in  sight  from  the 
discovery  abuses  now  plaguing  the  system. 

In  light  of  the  foregoing,  Congress  should  enact  legislation  to  delete  proposed  Rule 
26(a)(1)  from  the  pending  amendments  to  the  Federal  Rules  of  Civil  Procedure  in 
accordance  with  its  oversight  responsibilities.  This  highly  circumscribed  response 
will  provide  courts  and  Litigants  with  the  necessary  reUef  without  interfering  with 
the  meaningful  reforms  contained  in  the  proposed  amendments  and  without  unduly 
compromising  the  vitality  of  the  traditional  rules  amendment  process.  As  former 
Chief  Justice  Warren  Burger  once  remarked  about  the  rulemaking  process,  "[Rule- 
making] is  a  joint  enterprise,  and  while  Congress  has  rendered  us  the  compliment 
of  general  approval  in  uie  past,  it  does  not  mean  that  the  Congress  should  accept 
blindly  or  on  faith  whatever  we  submit."  9 

I.  THE  CONTROVERSY  SURROUNDING  MANDATORY  PRE-DISCOVERY  DISCLOSURE  SIGNALS 
THE  NEED  FOR  SUBSTANTIVE  CONGRESSIONAL  OVERSIGHT  OF  THE  PROPOSED  AMEND- 
MENT AS  AUTHORIZED  BY  THE  RULES  ENABLING  ACT 

The  proposed  mandatory,  pre-discovery  disclosiire  amendment  engendered  vigor- 
ous debate  and  controversy  within  and  without  the  legal  community  while  moving 


*See  The  Judicial  Improvements  Act  of  1990,  Report  of  the  Senate  Comm.  on  the  Judiciary, 
No.  416,  101st  Cong.,  2d  Sess.  9  (1990)  (quoting  H.R.  Rep.  No.  422,  99th  Cong.,  1st  Sess.  5- 
7  (1985)). 

5  28U.S.C.  §2072. 

6  See,  e.g.,  Hanna  v.  Plummer,  380  U.S.  460,  471-72  (1965);  Sibbach  v.  Wilson  &  Co.,  312  U.S. 
1,  15  (1941);  Wayman  v.  Southard,  23  U.S.  (10  Wheat.)  1,  42  (1825);  see  also  S.Rep.  No.  101- 
416,  supra  note  4,  (quoting  H.R.  Rep.  No.  422,  99th  Cong.,  1st  Sess.  5-7(1985));  Winifred  R. 
Brown,  Federal  Judicial  Center,  Federal  Rulemaking:  Problems  and  Possibilities  94  (June  1981). 

7  Brown,  supra  note  6,  at  94. 

8  As  previously  noted,  these  comments  do  not  address  proposed  chsmges  to  Rule  11. 
^Hearings  on  Proposed  Rules  of  Evidence  Before  the  Subcomm.  on  Criminal  Justice  of  the 

House  Comm.  on  the  Judiciary-Supplement,  93d  Cong.,  1st  Sess.  8-9  (1973),  cited  in.  Note,  Sep- 
aration of  Powers  and  the  Federal  Rules  of  Evidence,  26  Hastings  L.  J.  1059,  1074  n.l66  (1975). 
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through  the  rules  amendment  process,  lo  Described  by  even  its  proponents  as  "radi- 
cal", n  the  controversy  svirrounding  the  disclosure  process,  and  the  near  universal 
opposition  to  it  from  bench  and  bar  were  so  great  that  at  one  point  the  Advisory 
Committee  on  Rules  of  Practice  and  Procedure  decided  to  withdraw  disclosure  from 
the  proposed  amendments  altogether.  12  Concerned  several  months  later  that  with- 
drawal would  unduly  delay  needed  discovery  reforms,  the  Committee  opted  to  rein- 
state disclosure  in  modified  form.13  The  modifications  attempted  to  respond  to  the 
overriding  complaint  voiced  by  opponents  that  the  standard  for  disclosure  was  un- 
reasonabnr  vague,  particularly  in  light  of  notice  pleading,  i-*  However,  the  ultimate 
version  of  disclosure  that  emerged  as  proposed  Rule  26(a)(1)  was  a  slightly  improved 
reformulation  of  a  fiindamentafiy  flawed  and  unworkable  concept. 

Following  approval  by  the  Judicial  Conference,  the  proposed  amendments  were 
considered  Dy  the  Supreme  Court  prior  to  their  presentation  to  Congress.  Normally 
silent  as  to  proposed  rules  amendments,  the  Supreme  Court,  through  the  Chief  Jus- 
tice's transmittal  letter,  expressly  stated  that  the  Court  had  assured  itself  only  that 
proper  procedures  were  followed  during  the  rule  promulgation  process,  and  that 
Congress  should  not  "necessarily"  interpret  the  Court's  action  to  mean  that  "the 
Court  itself  would  have  proposed  these  amendments  in  the  form  submitted."  ^^  In- 
deed, Justice  White,  writing  in  a  separate  statement,  stressed  the  position  that  "it 
would  be  a  mistake  for  the  bench,  the  bar,  or  the  Congress  to  assume  that  we  are 
duplicating  the  function  performed  by  the  standing  committee  or  the  Judicial  Con- 
ference with  respect  to  changes  in  the  various  rules  *  *  *."i6 

Three  justices,  Scalia,  Souter,  and  Thomas,  dissented  from  promulgation  of  the 
discovery  amendments.  They  branded  disclosure  as  an  "extreme,  costly,  and  essen- 
tially untested"  departure  from  the  norm  that  would  undermine  the  adversary  sys- 
tem and  place  an  intolerable  burden  on  lawyers'  ethical  duties,  a  result  that  is  par- 
ticularly objectionable  because  disclosure  was  "recommended  in  the  face  of  nearly 
universal  criticism  from  every  conceivable  sector  of  our  judicial  system. "i^  Reflecting 
that  universal  criticism,  the  Department  of  Justice,  in  a  reversad  of  its  earlier  posi- 
tion, has  suggested  that  "a  rule  mandating  pre-discovery  disclosure  is  not  prudent 
or  in  the  best  interest  of  the  United  States  and  that  proposed  Rule  26(a)(1)  should 
be  deleted  from  the  pending  amendments,  is  The  American  Bar  Association  also  re- 
cently adopted  a  resolution  urging  Congress  to  defer  implementation  of  disclosure 
until  after  the  Civil  Justice  Reform  Act  experiments  have  concluded.  i9 

Ultimate  authority  over  the  civil  rules  process  rests  now,  as  it  always  has,  with 
Congress.  As  early  as  1825,  Chief  Justice  Marshall  clarified  that  the  authority  of 
the  courts  to  regulate  practice  and  procedure  existed  because  of  a  delegation  of  au- 


10  Of  the  roughly  264  written  comments  regarding  disclosure  that  were  submitted  to  the  Judi- 
cial Conference  Committees  during  the  pubUc  comment  period,  251  comments  were  negative.  70 
individuals  appeared  at  the  two  pubhc  hearings  to  testify  against  disclosure  on  behalf  of  a  broad 
spectrum  of  businesses,  bar  associations,  and  public  interest  groups.  See  Appendix  B  for  simi- 
mary  of  comments  in  opposition  to  Rule  26(aXl)  disclosure;  see  Appendix  C  for  a  summary  of 
organizations  and  individuals  who  submitted  comments  to  the  Rules  Committee. 

11  Linda  MuUenijc^^  Hope  Over  Experience:  Mandatory  Informal  Discovery  and  the  Politics  of 
Rulemaking,  69  N.C.  L.  Rev.  795,  807  (1991)  (citing  cover  memorandum  from  Professor  Paul 
Carrington,  Office  of  the  Reporter,  Advisory  Committee  on  Civil  Rules  to  the  Standing  Commit- 
tee on  Rules  of  Practice  and  Procedure  of  the  Judicial  Conference  of  the  United  States  (Feb. 
22,  1990). 

12  Ann  Pelham,  Judges  Make  Quite  A  Discovery:  Litigators  Erupt  Kill  Plan  To  Reform  Federal 
Civil  Rule,  Legal  Times  Mar.  16,  1992,  at  1. 

13  Ann  Pelham,  Panel  Flips  OKs  Discovery  Reform,  Legal  Times,  Apr.  20,  1992,  at  6;  see  also 
April  8,  1992  Memorandum  of  Honorable  Ralph  K.  Winter,  United  States  Court  of  Appeals,  Sec- 
ond Circuit,  to  Honorable  Sam  C.  Pointer,  Jr.,  Regarding  Rieconsideration  of  Disclosure. 

14 See  April  8,  1992  Memorandum  of  Honorable  Ralph  K.  Winter,  supra  note  13,  at  3-4. 

16  April  22,  1993  Letter  From  Chief  Justice  William  H.  Rehnauist  to  Speaker  of  the  House 
of  Representatives  Thomas  S.  Foley  transmitting  proposed  amendments  to  the  Federal  Rules  of 
Civil  Procedure,  reprinted  in  Amendments  to  the  Federal  Rules  of  Civil  Procedure  and  Forms, 
H.  Doc.  No.  103-74,  103rd  Cong.,  1st  Sess.  (April  22,  1993)  (GPO  Doc.  #  67-104)(hereinafter 
"Supreme  Court  Transmittal  Reprint"). 

16  Statement  of  Justice  White  accompanying  Order  and  Memorandum  Transmitting  Amend- 
ments To  The  Federal  Rules  of  Civil  Procedure,  April  22,  1993,  at  6,  reprinted  in  Supreme  Court 
Transmittal  Reprint,  supra  note  15,  at  98-103. 

I'' Dissenting  Statement  of  Justices  Scalia,  Souter,  and  Thomas  accompanying  Order  and 
Memorandum  Transmitting  Amendments  to  the  Federal  Rules  of  Civil  Procediu-e,  April  22, 
1993,  reprinted  in  Supreme  Court  Transmittal  Reprint,  supra  note  15,  at  104-110. 

18 See  June  25,  1993  letter  from  Webster  L.  Hubbell,  Associate  Attorney  General  to  the  Honor- 
able WiUiam  J.  Hughes,  Chairman,  Subcommittee  on  Intellectual  Property  and  Judicial  Admin- 
istration of  the  House  Judiciary  Committee  (attached  as  Appendix  D). 

19 See  Letter  of  June  23,  1993  from  Michael  McWilliams,  President,  American  Bar  Association 
to  the  Honorable  Howell  Heflin,  Chairman,  Subconmiittee  on  Courts  and  Administrative  Prac- 
tice, Senate  Committee  on  the  Judiciary  (attached  as  Appendix  E). 
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thority  from  Congress.20  The  Supreme  Court  has  acknowledged  and  reiterated  this 
fact  in  modem  times.21  Moreover,  when  Congress  made  the  cxirrent  delegation  of 
authority  to  the  judicial  branch  with  the  1934  adoption  of  the  Rules  Enabling  Act, 
"theories  of  exclusive  judicial  power  were  not  accepted  with  respect  to  national  rule- 
making. On  the  contrary,  the  language  of  the  enabling  act  reflected  the  dominant 
view  that  the  power  belongs  to  Congress."  22 

Although  Congress  has  intervened  in  the  rulemaking  process  sparingly,  those 
interventions  have  come  in  recent  years.  For  example,  in  1973,  Congress  delayed 
implementation  of  the  Federal  Rules  of  Evidence  to  revise  the  proposed  amend- 
ments to  the  rules  regarding  privilege.23  In  1974,  Congress  severed  a  number  of  con- 
troversial rules  of  criminal  procedvure,  allowing  only  the  balance  of  the  proposed 
amendments  to  become  effective  as  proposed.24  In  1976,  Congress  deferred  imple- 
mentation of  proposed  habeas  corpusamendments.25  Congress  modified  amendments 
to  the  rules  of  criminal  procedure  in  1979  to  ensure  that  the  new  rules  were  consist- 
ent with  amendments  Congress  was  making  to  the  criminal  code  at  that  same 
time.  26  In  1982  Congress  withheld  approval  of  proposed  amendments  to  Federal 
Rule  of  Civil  Procedure  4,2?  and  subsequently  adopted  its  own  amended  version  of 
Rule  4.28  Congress  also  made  technical  amendments  to  the  bankruptcy  rules  in 
1983,29  and  the  criminal  rules  in  1986  and  1988.3° 

In  some  cases  Congress  has  modified  federal  practice  and  procedure  of  its  own  ini- 
tiative, recognizing  that  "Congress'  power  to  enact  rules  of  procedure  is  limited  only 
by  the  Constitution,  and  not  oy  the  Rules  Enabling  Act,  *  *  *"3i  The  most  recent 
and  far-reaching  example  is  the  Civil  Justice  Reform  Act,  which  calls  for  broad  ex- 
perimentation with  court  practice  and  procedure  by  federal  district  courts  in  order 
to  identify  means  to  decrease  costs  and  delay  in  federal  courts.32  Congress  also  exer- 
cised its  procedural  authority  when  it  enacted  the  Speedy  Trial  Act  to  ensure 
prompt  prosecution  of  criminal  cases  in  federal  coiuts,33  and  when  it  provided  for 
consolidation  of  civil  litigation  fi-om  multiple  federal  courts  for  pretrial  purposes 
with  passage  of  the  multidistrict  litigation  statute.34  Consequently,  there  is  ample 
authority  and  precedent  to  support  congressional  intervention  now.3<5 


20  "Congress  has  expressly  enabled  the  Courts  to  regulate  their  practice,  by  other  laws." 
Wayman  v.  Southard,  23  U.S.  (10  Wheat.)  at  42. 

21  See  Sibbach  v.  Wilson  &  Co.,  312  U.S.  at  15;  Hanna  v.  Plummer,  380  U.S.  at  471-72. 

22  Brown,  supra  note  6,  at  38-39.  The  early  legislative  history  of  congressional  efforts  to  enact 
the  Rules  Enabling  Act  provides  insight  into  Congress'  views: 

[T]he  bill  proposed  will  not  deprive  Congress  of  the  power,  if  an  occasion  should  arise,  to  regu- 
late court  practice,  for  it  is  not  predicated  upon  the  theory  that  the  courts  have  inherent  power 
to  meike  rules  of  practice  beyond  the  power  of  Congress  to  amend  or  repeal.  On  the  contrary, 
Congress  may  revise  the  rules  made  by  the  Supreme  Court,  or  by  legislation  may  modify  or  en- 
tirely withdraw  the  delegation  of  power  to  that  body. 

Report  of  the  Comm.  on  the  Judiciary,  Authorizing  Supreme  Court  to  Make  and  Publish  Rules 
in  Common-Law  Actions  7,  S.  Rep.  No.  69-1174,  69th  Cong.,  1st  Sess.  (1926). 

23  See  Pub.  L.  No.  93-12,  87  Stat.  9  (1973);  Pub.  L.  No.  93-595  (1975)  (adopting  modified  rules 
of  evidence). 

24  Pub.  L.  No.  93-361,  88  Stat.  397  (1974). 

2sPub.  L.  No.  94-349,  90  Stat.  822  (1976)  (deferring  implementation  of  habeas  corpus  amend- 
ments). 

26  Pub.  L.  No.  42-93  Stat.  326  (1979)  (delaying  implementation  of  criminal  rules  to  allow 
modifications  consistent  with  pending  legislation). 

27  Pub.  L.  No.  97-227,  96  Stat.  246  (1982). 

28  Pub.  L.  No.  97-462,  96  Stat.  2527  (1983). 

29  Pub.  L.  No.  98-91,  97  Stat.  607  (1983)  (amending  bankruptcy  rules). 

30 See,  e.g..  Pub.  L.  No.  99-570,  100  Stat.  3207-8  (1986)  (amending  criminal  rules);  Pub.  L. 
No.  99-646,  100  Stat.  3592  (1986)  (amending  criminal  rules);  Pub.  L.  No.  100-690,  102  Stat. 
4181  (1988)  (amending  criminal  rules). 

31 S.  Rep.  416,  supra  note  4,  at  10;  see  also  Equal  Access  to  Justice  Act,  Pub.  L.  No.  96-481,tit. 
II,  §  205(a),  94  Stat.  2325,  2330  (1980)  (amending  Rule  37  to  repeal  subsection  (f)  in  order  that 
the  United  States  could  be  taxed  with  expenses  and  fees  for  failure  to  cooperate  in  discovery); 
Anti-drug  Abuse  Act  of  1988.  Pub.  L.  No.  100-690,  tit.  VII,  §  7047(b),  102  Stat.  4181,  4401 
(1988)  (amending  Rule  35  to  allow  psychologists,  as  well  as  psychiatrists  to  conduct  mental  ex- 
aminations). 

32  Civil  Justice  Reform  Act  of  1990,  Pub.  L.  No.  101-650,  104  Stat.  5089  (1990);  see  also  H. 
Rep.  No.  733,  101st  Cong.,  2d  Sess.  (Sept.  21,  1990);  S.  Rep.  No.  416,  lOlst  Cong.,  2d  Sess.  (Aug. 
3,  1990). 

83 See  18  U.S.C.  §3161(cXl)  (1988)  (criminal  defendant  must  be  tried  within  70  days  from  fil- 
ing of  information  or  indictanent,  or  fh)m  appearance  before  court). 

34  See  28  U.S.C.  §  1407  (1988)  (permitting  consoUdation  of  multiple  lawsuits  under  the  author- 
ity of  one  federal  court  for  unified  proceedings  in  certain  lawsuits). 

36  See  Laurens  Walker,  A  Comprehensive  Reform  for  Federal  Civil  Rulemaking,  61  Geo.  Wash. 
L.  Rev.  455,  460-61  (1993). 
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It  is  important  to  note  that  congressional  intervention  in  the  rulemaking  process 
over  the  past  twenty  years  has  not  denigrated  the  Rules  Enabling  Act  process,  and 
has  not  diminished  the  reputation,  the  excellent  work  product,  or  the  integrity  of 
the  rulemaking  committees  of  the  Judicial  Conference — nor  should  it  be  allowed  to. 
The  members  of  the  rules  committees  and  their  product  reflect  the  hard  work  and 
dedication  that  committee  members  bring  to  bear  on  the  oflen  difficult  challenges 
that  face  them.  Congress  has  recognized  that  fact  by  targeting  its  interventions  very 
narrowly,  usually  making  only  one  or  two  very  specific  amendments  to  the  pending 
proposals  instead  of  undertaking  wholesale  revisions.  This  minimally  invasive  ap- 
proach is  all  that  is  necessary  and  appropriate  here.  Specifically,  Congress  need  only 
delete  Rule  26(a)(1)  mandatory,  pre-discovery  disclosure  relating  to  witnesses  and 
documents  and  make  certain  conforming  amendments.  The  balance  of  the  pending 
discovery  amendments  should  be  approved  and  implemented  as  promulgated. 

By  deleting  only  disclosure,  other  somewhat  less  controversial  discovery  reforms 
will  still  take  effect  December  1,  1993.  These  will  include  imposition  of  a  meet  and 
confer  requirement  prior  to  discovery,  presumptive  limits  on  tne  number  of  interrog- 
atories and  depositions,  the  exchange  of  expert  reports,  and  other  significant 
changes.  Deleting  only  section  26(a)(1)  preserves  new  26(a)(2)  and  (3),  which  create 
a  new  disclosure  provision  related  to  expert  witnesses  and  their  testimony,  and  a 
disclosure  obligation  related  to  trial  witnesses  and  materials. 

Of  the  reforms  that  would  remain  if  section  26(a)(1)  is  struck,  the  presumptive 
limits  on  discovery  devices  were  the  most  controversial  next  to  disclosure.  Many  of 
the  signatories  of  this  statement  strenuously  opposed  placing  any  finite  limits  on 
the  availability  or  use  of  discovery  devices.  Yet  between  disclosure  and  imposing 
presumptive  limits,  disclosure  unquestionably  would  have  the  more  destructive  im- 
pact on  the  civil  justice  system.  Presumptive  limits  on  select  discovery  devices  will 
not  presage  far-reaching  changes  to  discovery.  Nor  will  such  limits  be  difficult  to 
rescind  if  found  to  be  ineffective.  Further,  it  is  possible  that  limiting  the  use  of  cer- 
tain discovery  devices  may  ameliorate  or  prevent  problems  in  some  situations  where 
discovery  abuse  might  be  a  possibility.  As  such,  the  objections  to  adopting  presump- 
tive limits  on  discovery  devices  do  not  raise  the  profound  concerns  generated  by  dis- 
closure. 

A  study  of  the  federal  courts'  rulemaking  process,  conducted  by  the  Federal  Judi- 
cial Center  in  1980,  indicated  that  it  is  expected  that  Congress  will  hold  hearings 
and  conduct  significant  oversight  when  a  particular  proposal  incites  major  pubuc 
controversy. 36  The  study  also  indicated  that  the  judicial  branch  recognizes  that  con- 
gressional review  is  particularly  appropriate  when  sharp  policy  changes  are  involved 
in  the  proposed  rules  amendments. 37  Both  of  these  elements  are  present  in  the  cur- 
rent situation,  and  in  light  of  the  judicial  branch's  stated  expectations,  intervention 
by  Congress  should  not  be  perceived  as  usurping  judicial  authority. 

The  proposed  disclosure  process  has  elicited  unprecedented  public  outcry  from  liti- 
gants of  every  stripe.  Moreover,  it  forecasts  a  profound  change  in  a  basic  policy  un- 
derpinning the  American  civil  justice  system  by  mandating  a  process  that  is  non- 
adversarial  and  in  which  the  attorney's  traditional  obligation  to  the  client  is  trans- 
formed into  a  greater  obligation  to  the  opponent  and  the  system  itself  As  such,  sig- 
nificant congressional  interest  and  intervention  with  regard  to  the  disclosure  pro- 
posal would  be  expected,  and  in  the  view  of  those  submitting  this  statement,  it  is 
imperative. 

II.  MANDATORY,  PRE-DISCOVERY  DISCLOSURE  SHOULD  BE  DELETED  FROM  THE  PENDING 

AMENDMENTS 

Mandatory,  pre-discovery  disclosure  can  be  challenged  on  both  practical  and  policy 
grounds.  It  is  an  untried,  unworkable  concept,  particularly  in  complex  litigation. 
Notwithstanding  calls  from  the  bench  and  bar  for  greater  specificity  in  the  disclo- 
sure obligation,  its  revised,  and  slightly  improved  formulation  still  includes  ambigu- 
ities with  which  litigants  will  find  it  difficult  to  comply,  and  which  courts  will  be 
required  to  resolve.  Thus,  rather  than  solving  discovery  abuse,  disclosvure  simply 
adds  another  complication  on  t'>p  of  an  already  troubled  process.  In  many  cases  dis- 
closure will  require  expensive  pretrial  activity  where  none  would  otherwise  be  ap- 
propriate or  required.  Disclosure  is  not  supported  by  any  empirical  study  of  the  dis- 
covery process,  as  numerous  commentators  have  criticized. 38  It  is  at  odds  with  the 
adversary  system,  the  attomey-cUent  relationship,  and  the  work  product  doctrine. 
According  to  some,  disclosure  will  "encourage  the  use  of  fact  pleading,"  and  may 

36  Brown,  supra  note  6  at  53. 

37  7d.  at  94. 

38  See  Mullenix,  supra  note  11. 
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even  push  the  civil  justice  system  so  far  as  to  create  "pressure  to  amend  Rule  8(a)(2) 
to  do  away  with  notice  pleading."  39 

For  all  these  reasons,  disclosure  will  cause  far  more  discovery  problems  than  it 
has  the  potential  to  solve.  Indeed,  if  disclosure  is  interpreted  with  anything  less 
than  strict  adherence  to  its  literal  text  and  the  accompanying  Committee  Notes, 
particularly  under  the  rapid-fire  conditions  that  exist  in  discovery,  it  becomes  far 
more  likely  to  trigger  the  dire  consequences  that  many  have  predicted. 

A  An  overwhelming  majority  opposes  mandatory,  pre-discouery  disclosure 

The  strength  and  depth  of  the  opposition  to  mandatory,  pre-discovery  disclosure 
cannot  be  overestimated.  Ninety-five  percent  of  the  written  public  comments  on  dis- 
closure submitted  to  the  Committee  on  Rules  of  Practice  and  Procedure,  and  almost 
all  of  the  public  testimony  at  the  Committee  hearings  in  Los  Angeles  and  Atlanta 
in  November  of  1991  and  February  of  1992  were  in  opposition  to  disclosure  as  a  con- 
cept and  in  practice.  If  anything  tiiat  opposition  has  multipUed  and  intensified.  Op- 
position now  comes  from  all  segments  of^the  legal  community,  including  sitting  fed- 
eral judges,  the  Department  of  Justice,  academics,  large  and  small  businesses,  trade 
associations,  the  defense  bar,  consvmaer  groups,  the  plaintiffs'  bar,  bar  association 
groups,  including  the  ABA,  and  individual  practitioners.  The  level  of  opposition 
should  be  of  great  concern  because  successful  implementation  of  disclosure  in  the 
federal  courts  will  depend,  in  large  part,  on  the  commitment  and  good  will  of  those 
litigants  and  counsel  who  are  required  to  use  it. 

B.  Disclosure    will    increase    motion   practice    and    satellite    litigation,    promote 
overdisclosure,  and  thereby  increase  discovery  cost,  delay,  and  abuse 

Instead  of  decreasing  discovery  cost,  delay,  and  abuse,  mandatory,  pre-discovery 
disclosure  is  far  more  Ukely  to  exacerbate  them.  Because  of  uncertainty  over  the 
precise  meaning  of  the  disclosure  standard,  which  includes  the  frequently  litigated 
term  "relevant"  and  the  previously  unknown  phrase  "set  forth  with  particularity  in 
the  pleadings,"  courts  may  be  inundated  witn  motions  to  define  these  terms  with 

S 'eater  certainty  or  to  decide  whether  they  have  been  satisfied  in  a  particular  case, 
ther  motions  are  likely  to  be  urged  under  Rule  12(e)  for  more  definite  statements 
of  the  facts  in  the  complaint  or  the  answer.  The  likehhood  that  motion  practice  will 
increase  is  great  because  of  the  severe  sanctions  that  could  attach  under  Rule  37 — 
including  default  judgment — ^if  the  disclosure  obligation  is  not  satisfactorily  met. 
The  severity  of  the  sanctions,  in  turn,  may  promote  more  satellite  litigation  and  ap- 
peals as  parties  attempt  to  protect  themselves  as  best  they  can  from  the  harsh  ap- 
plication of  an  uncertain  new  process. 

In  order  to  avoid  sanctions  and  satisfy  the  new  rule,  parties  are  likely  to  engage 
in  overdisclosure,  giving  the  disclosure  standard  the  broadest  feasible  interpreta- 
tion. This  not  only  resmts  in  unnecessary  expense  for  the  disclosing  party,  but  it 
also  wastes  the  resources  of  the  party  receiving  the  disclosure,  who  must  take  the 
time  and  go  to  the  expense  of  sorting  and  analyzing  the  material. 

The  ambiguity  of  the  new  disclosure  standard  creates  an  amorphous  new  risk  for 
litigants.  The  risk  exists  regardless  of  whether  a  litigant  discloses  too  much  or  too 
little,  and  it  makes  court  involvement  in  resolving  disclosure  conflicts  highly  prob- 
able. Litigation  cost,  delay,  and  abuse  are  likely  to  increase  if  mandatory,  pre-dis- 
covery disclosure  becomes  the  rule. 

C.  Disclosure  may  be  a  remedy,  if  at  all,  only  in  cases  where  discovery  is  not  a  prob- 

lem under  current  rules 

A  just  released  study,  conducted  under  the  auspices  of  the  National  Center  for 
State  Courts  ("NCSC"),  examined  discovery  in  state  trial  courts.^o  The  NCSC  study 
can  be  understood  to  have  identified  three  different  levels  of  discovery  activity  in 
the  cases  examined.  In  one  category  of  cases  amounting  to  42  percent  of  the  2,190 
state  cases  reviewed,  there  was  no  discovery  at  all.^i  Consequently,  there  were  no 
discovery  costs  or  delays  in  these  cases.  In  a  second  category,  very  little  discovery 
was  undertaken,  and  discovery  worked  relatively  weU.  In  the  third  category,  involv- 
ing complex  cases  such  as  product  liability  litigation,  significant  discovery  was  un- 


39  See  Sherman  L.  Cohn,  Notice  Pleading:  End  of  A  55-Year  Experiment?,  American  Inns  of 
Court  Federal  Practice  Digest,  April  1993,  17-18. 

40  See  Susan  Keilitz,  Roger  Hanson  &  Henry  W.K.  Daley,  7s  Civil  Discovery  in  State  Trial 
Courts  Out  of  Control?  (1993)  (manuscript,  publication  pending)  ("State  Court  Study  D;  Susan 
Keilitz,  Roger  Hanson  &  Richard  Semiatin,  Attorneys'  Views  of  Civil  Discovery  (1993)  (manu- 
script, publication  pending)  ("State  Court  Study  11").  Earlier  studies  of  federal  courts  support 
extrapolation  of  the  state  figures  to  the  federal  courts.  See  State  Court  Study  I,  supra,  citing 
Connolly  et  at.,  1978. 

*^See  generally  State  Court  Study  I,  supra  note  40  at  8. 
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dertaken  and  significant  discovery  problems  were  encountered.  Analyzing  the  likely 
effect  of  mandatory,  pre-discovery  disclosure  on  these  three  categories  of  cases,  it 
can  be  concluded  that  at  best,  disclosure  is  potentially  workable  only  in  the  second 
category  of  cases  where  discovery  already  works  well.  Yet  disclosure  would  be  un- 
necessary in  those  cases  because  there  are  no  discovery  problems  to  solve. 

The  proposed  mandatory,  pre-discovery  disclos\ire  process  appUes  even  where  no 
discovery  is  necessary  or  appropriate.  Disclosure  would  force  parties,  even  in  the 
simplest  of  cases,  to  undergo  the  effort  and  to  incur  the  expense  of  making  initial 
disclosures,  unless  they  affirmatively  stipulate  around  the  disclosure  obligation  or 
the  court  so  orders.  The  Committee  Notes  accompan3dng  the  proposed  amendment 
indicate  that  disclosure,  in  essence,  was  intended  to  be  "the  functional  equivalent" 
of  standing  interrogatories  "from  the  court,"  and  as  such  would  not  be  undvilv  bur- 
densome. However,  as  the  recent  NCSC  study  shows,  in  a  significant  number  of 
cases  no  interrogatories  are  exchanged.  Consequently,  in  those  cases  where  discov- 
ery normally  wovild  not  take  place  at  all,  disclosure  is  a  potential  solution  in  search 
of  a  problem.  More  important,  however,  in  those  cases  it  is  highly  likely  that  disclo- 
sure will  have  precisely  the  opposite  effect  of  that  which  was  intended;  that  is,  dis- 
closure will  increase  cost,  delay,  and  abuse  instead  of  reducing  them. 

Just  as  clearly,  disclosure  will  impose  inordinate  costs  and  delays  in  complex  liti- 
gation. Complex  litigation  often  starts  with  multiple  parties,  vaguely  outlined  claims 
and  defenses,  sketcliy  facts,  and  above  all  a  great  deal  of  uncertainty.  Common 
sense  dictates  that  it  generally,  if  not  always,  will  not  be  possible  in  complex  litiga- 
tion to  determine  what  the  disclosure  obligation  is  and  to  whom  that  obUgation 
runs.  Witnesses  will  be  unknown  early  in  the  litigation.  Hundreds  of  thousands,  or 
even  millions,  of  documents  may  or  may  not  be  at  issue  depending  on  what  the  facts 
are  and  who  the  parties  might  be. 

Yet  under  the  proposed  mandatory,  pre-discovery  disclosure  process,  litigants 
could  be  charged  with  the  responsibility  of  knowing  early  on  not  only  what  is  rel- 
evant in  terms  of  witnesses  and  documents  regarding  their  own  case,  but  also  with 
understanding  their  opponent's  position  well  enough  to  surmise  what  would  be  rel- 
evant and  necessary  to  the  opponent's  case.  The  obligation  to  decipher  an  opponent's 
case  early  on  subjects  a  litigant  to  a  real  risk  of  significant  sanctions  for  failing  to 
reach  the  same  assessment  of  what  was  relevant  for  disclosure  purposes  as  the 
sanctions  judge  might  reach  in  hindsight. 

Since  it  is  not  likely  that  a  process  such  as  disclosure  could  resolve  the  discovery 
problems  that  are  sui  generis  to  complex  Utigation,  and  since  disclosure  certainly 
will  not  improve  cases  where  Uttle  or  no  discovery  takes  place,  the  potential  utility 
of  the  proposed  disclosure  process  must  be  regarded  as  very  limited.  At  best,  disclo- 
sure would  only  have  a  chance  of  being  successful  in  those  cases  where  it  is  not 
needed.  In  the  face  of  the  myriad  problems  and  controversies  surrounding  disclo- 
sure, and  its  minimal  potential  for  proving  effective  even  if  it  is  implemented,  the 
most  appropriate  course  of  action  at  the  present  time  is  to  delete  the  mandatory, 
pre-discovery  disclosure  proposal  from  the  pending  amendments. 

D.  Disclosure  is  inconsistent  with  the  adversary  system  and  the  work  product  doc- 
trine 

[A]n  advocate,  in  the  discharge  of  his  duty,  knows  but  one  person  in  all 
the  world,  and  that  person  is  his  client.  To  save  that  client  by  all  means 
and  expedients,  and  at  all  hazards  and  costs  to  other  persons,  and,  among 
them,  to  himself,  is  his  first  and  only  duty  *  *  *.42 

The  adversary  nature  of  civil  litigation  in  this  country  pervades  all  aspects  of  the 
civil  justice  system,  including  discovery.  Under  present  discovery  rules,  a  litigant  is 
responsible  for  identifying  and  seeking  that  information  which  might  be  relevant  to 
his  case,  and  an  opponent  has  no  obligation  to  turn  over  any  information  unless  and 
until  it  has  been  requested.  Mandatory,  pre-discovery  disclosure  turns  this  tradition 
on  its  head.  It  requires  counsel  to  identify  that  information  which  might  be  relevant 
to  facts  pleaded  in  his  opponent's  complaint  or  answer,  and  to  voluntarily  provide 
that  information  to  the  opponent  before  it  is  requested. 

Although  attorneys  are  officers  of  the  court,  their  duty  to  advance  the  client's  in- 
terests is  at  least  equally  important.  The  proposed  mandatory,  pre-discovery  disclo- 
sure process  would  be  the  first  instance  in  the  civil  litigation  context  where  the  pro- 
cedural rules  would  impose  an  ongoing,  affirmative  obligation  on  the  attorney  to  ini- 
tiate disclosure  to  an  opponent  or  the  court  of  information  potentially  adverse  to  the 
client's  interests.  This  is  fundamentally  unfair  to  the  client,  and  places  the  attorney 


42  Trial  of  Queen  Caroline  8  (J.  Nightengale  ed.  1821)  quoted  in  Frankel,  The  Search  for 
Truth:  An  Umpireal  View,  123  U.  Pa.  L.  Rev.  1031,  1036  (1975). 
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in  a  particularly  problematic  position.  Moreover,  it  is  a  dramatic  departure  from  the 
adversarial  model  under  which  each  side  must  harness  its  own  factual  and  legal 
weapons  so  that  the  truth  will  ultimately  emerge  from  the  clash  of  competing  posi- 
tions. 

Before  the  federal  rules  diminish  the  adversarial  nature  of  discovery  in  favor  of 
disclosure,  more  deliberate  study  and  debate  are  called  for.  Such  a  departxire  may 
have  systemic  implications  far  beyond  its  impact  on  discovery.  In  fact,  it  is  difficult 
to  rationalize  departure  from  such  a  fundamental  tenet  of  the  civil  justice  system 
in  favor  of  an  untested  process,  such  as  disclosure,  when  there  is  no  assurance  or 
even  evidence  that  disclosures  will  eliminate  or  reduce  discovery  problems. 

Disclosure  also  is  likely  to  undermine  the  attorney  work  product  doctrine.  Each 
step  of  the  act  of  making  a  judgment  as  to  what  might  be  "relevant"  to  facts  pleaded 
witn  "particularity"  would  be  classic  attorney  work  product.  Forcing  the  attorney  to 
then  turn  that  information  over  to  an  opponent  will  inevitably  reveal  the  mental 
impressions  and  legal  judgments  of  the  attorney  making  the  disclosure.  In  some  in- 
stances disclosure  may  reveal  information  about  the  attome/s  theory  of  his  own  cli- 
ent's case,  or  may  reveal  a  line  of  factual  inquiry  or  legal  reasoning  that  the  oppo- 
nent never  would  have  considered  on  his  own.  The  work  product  doctrine  was  in- 
tended to  protect  and  promote  inventiveness,  diligence,  and  excellence  among  attor- 
neys. The  disclosure  process  is  antithetical  to  these  goals. 

E.  Disclosure  undermines  the  attorney-client  privilege  and  injects  ethical  dilemmas 
into  the  attorney-client  relationship 

The  attomey-cUent  privilege  exists  to  encourage  clients  to  fuUy  disclose  the  facts 
to  counsel.  The  proposed  disclosure  amendment,  however,  could  damage  attorney- 
client  relationships  because  it  requires  counsel  to  disclose  to  the  client  s  adversary 
what  counsel  has  learned  during  his  investigation,  good  or  bad,  about  the  client's 
case.  Indeed,  the  more  thorough  counsel  is  and  the  more  information  he  uncovers, 
the  greater  the  potential  disclosure  he  must  make — perhaps  contrary  to  his  client's 
interest. 

Clients  do  not  and  should  not  expect  their  own  attorney  to  vigorously  search 
through  their  files,  sometimes  finding  negative  or  self-critical  information,  only  to 
dutifully — and  without  a  request — turn  it  over  to  the  cUent's  adversary  in  Utigation. 
Yet  that  is  what  disclosure  would  require,  contrary  to  the  deeply  ingrained  tradition 
whereby  the  attorney  protects  the  client's  confidences  and  the  law  nurtures  the  rela- 
tionship between  attorney  and  cUent  in  order  to  promote  candor  and  trust. 

The  law  traditionally  has  protected  this  relationship  even  at  the  expense  of  poten- 
tially relevant  information  which  is  either  kept  completely  confidential  under  the  at- 
torney-client privilege,  or  may  be  used  in  the  litigation  subject  to  stringent  protec- 
tions. Although  the  proposed  disclosure  process  does  not  modify  the  attorney-client 
privilege  directly,  it  will  undermine  essential  aspects  of  the  relationship  tnat  the 
privilege  was  created  to  protect  and  unduly  complicate  protecting  the  confidentiality 
of  such  information  in  litigation.  Since  there  is  no  evidence  that  disclosure  will  have 
a  beneficial  effect  on  the  pretrial  process,  and  every  indication  that  it  will  seriously 
compromise  attomey-cUent  relations,  mandatory,  pre-discovery  disclosure  should  not 
be  allowed  to  go  into  effect. 

III.  THE  PROPOSED  DISCLOSURE  AMENDMENT  IS  PREMATURE  IN  LIGHT  OF  THE  CIVIL 

JUSTICE  REFORM  ACT  EXPERIMENTS 

When  Congress  enacted  the  Civil  Justice  Reform  Act  ("CJRA"),  it  anticipated  that 
the  many  experimental  plans  devised  by  the  participating  federal  district  courts 
would  serve  as  examples  of  possible  reforms  for  discovery  while  at  the  same  time 
yielding  empirical  data,  based  on  actual  practice,  regarding  which  reforms  were  ef- 
fective.43  According  to  a  report  issued  by  the  Judicial  Conference,  twenty-one  of  the 
34  "early  implementation"  federal  district  courts  participating  in  the  experiment 
have  opted  to  implement  pre-discovery  disclosure  procedures  in  one  of  several  dif- 
ferent forms,  and  seven  additional  district  courts  are  experimenting  with  disclosure 
according  to  CJRA  plans  filed  with  the  Administrative  Office  of  the  U.S.  Courts  sub- 
sequent to  the  Judicial  Conference  Report.44  Thus,  delaying  implementation  of  the 


*3See  S.  Rep.  No.  416,  101st  Cong.,  2d  Sess.  2  (1990);  136  Cong.  Rec.  517575  (daily  ed.)  Oct. 
27,  1990  (Remarks  of  Sen.  Biden). 

44  See  Judicial  Conference  of  the  United  States,  Civil  Justice  Reform  Act  Report:  Development 
and  Implementation  of  Plans  By  Early  Implementation  Districts  and  Pilot  Courts  12  (June  1, 
1992)  C'CJRA  Report").  Since  publication  of  the  CJRA  Report,  10  additional  districts  have  devel- 
oped experimental  plans  and  seven  of  these  districts  have  included  some  type  of  disclosure  obli- 
gation according  to  copies  of  the  plans  on  file  at  the  Administrative  Office  of  the  Courts.  See 
Statement  of  James  F.  Fitzpatrick  at  15.  At  the  time  the  Advisory  Committee  first  adopted  the 
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pending  national  version  of  disclosure  until  these  experimental  plans  have  produced 
data  as  to  whether  disclosure  is  even  a  workable  concept  would  safeguard  the  integ- 
rity of  the  civil  justice  reform  process.  In  fact,  Judge  Sam  C.  Pointer,  Jr.,  Chairman 
of  the  Advisory  Committee  on  Civil  Rules,  recognized  the  potential  value  of  adopting 
a  wait-and-see  attitude  when  the  disclosure  amendment  initially  was  deferred,  pub- 
licly stating  that  "[i]t  makes  more  sense  to  get  the  benefit  of  that  [CJRA]  experience 
before  moving  ahead."  ^^  Mandating  disclosure  nationwide  now,  as  a  formal  amend- 
ment to  the  Federal  Rules  of  Civil  Procedure,  unduly  interferes  with  the  experimen- 
tation process  now  underway  in  the  federal  district  courts. 

The  focus  on  disclosure  as  the  primary  means  of  achieving  meaningful  discovery 
reform  inappropriately  obsciures  the  fact  that  many  other  reforms  are  being  consid- 
ered under  the  CJRA  experimental  plans,  and  other  potentially  effective  discovery 
reforms  are  set  forth  by  the  Judicial  Conference  in  the  pending  discovery  rule 
amendments.  These  latter  reforms,  in  and  of  themselves,  could  prove  effective  at  re- 
ducing discovery  costs  and  delay.  As  such,  they  should  be  allowed  to  take  effect  so 
that  their  efficacy  can  be  measured  and  assessed  prior  to  implementation  of  a  radi- 
cal discovery  reform  such  as  disclosure.  If,  after  experience  with  discovery  reforms 
other  than  disclosure,  discovery  abuse  and  delav  are  not  diminished,  then  the  best 
variation  of  the  CJRA  experimental  disclosure  plans  could  be  implemented  on  a  trial 
basis  to  test  the  feasibility  of  disclosure  on  a  national  scale. 

rv.  THE  PROPOSED  DISCOVERY  AMENDMENTS  OTHER  THAN  RULE  26(AX1)  SHOULD  BE 
APPROVED  AND  ALLOWED  TO  GO  INTO  EFFECT  ON  SCHEDULE 

The  opposition  to  mandatory,  pre-discovery  disclosure  vastly  overwhelmed  the  op- 
position to  the  remainder  of  the  discovery  amendments  to  such  a  degree  that  it 
would  be  a  responsible  exercise  of  congressional  oversight  to  permit  the  other  dis- 
covery reforms  to  proceed  to  implementation  while  withdrawing  Rule  26(a)(1)  disclo- 
sure. Although  many  concerns  were  expressed  about  almost  all  of  the  proposed 
amendments  to  discovery,  all  but  one  concern,  the  proposed  mandatory,  pre-discov- 
ery disclosure  process,  can  be  put  aside  in  the  spirit  of  cooperation  and  deference 
to  the  rulemaking  process  as  established  in  the  Rules  Enabling  Act.  The  proposed 
disclosure  process,  however,  remains  so  far  beyond  the  pale  that  it  is  not  possible 
to  abandon  objections  to  it  due  to  the  deleterious  impact  it  is  likely  to  have  on  the 
civil  justice  svstem,  and  in  order,  in  effect,  to  protect  its  opponents'  rights  of  appeal. 

Congress  should  delete  Rule  26(a)(1)  and  allow  the  balance  of  the  proposed  discov- 
ery amendments  to  become  effective  on  December  1,  1993.  Indeed,  (Jongress  has 
used  this  very  technique  in  the  past,  deleting  only  the  objectionable  rule  or  portion 
of  a  rule,  and  allowing  the  balance  of  the  proposed  amendments  to  go  into  effect 
as  originally  intended.  An  example  of  such  action  occurred  in  1974,  when  Congress 
deleted  a  number  of  controversial  rules  of  criminal  procedure,  allowing  only  the  bal- 
ance of  the  proposed  eimendments  to  become  effective  as  proposed. ^e 

To  withhold  the  balance  of  the  discovery  amendments  would  unnecessarily  deni- 
grate the  dedicated  work  of  the  Judicial  (Conference  and  its  committees.  Moreover, 
it  would  arbitrarily  delay  implementation  of  numerous  potentially  meaningftil  dis- 
covery reform  measures.  Indeed,  although  the  criticism  expressed  herein  toward  dis- 
closure is  significant  and  far-reaching,  it  in  no  way  should  be  interpreted  as  a  criti- 
cism of  the  dedicated  jvirists,  academics,  and  practitioners  who  serve  as  part  of  the 
Judicial  Conference  committees,  nor  as  a  disparagement  of  the  energy  and  scholar- 
ship behind  their  efforts.  As  such,  deleting  Rule  26(a)(1)  is  an  appropriately  limited 
action  that  Congress  can  take  while  still  faithfully  carrying  out  its  oversight  func- 
tion. 

V.  MANDATORY,  PRE-DISCOVERY  DISCLOSURE  SHOULD  BE  DELETED  FROM  RULE  26  AND 
SHOULD  NOT  BE  DEFERRED  UNTIL  A  LATER  DATE 

Some  have  suggested  that  deferring  the  effective  date  of  Rule  26(a)(1)  disclosure 
until  after  the  CJRA  experiments  conclude  would  be  sufficient  to  resolve  the  present 
controversy.  That  position  mav  be  nothing  more  than  a  polite  way  of  sa3dng  that 
Rule  26(a)(1)  should  be  deleted  from  the  proposed  amendments.  Certainly,  virtually 


disclosure  concept,  it  had  been  briefly  in  effect  in  the  local  rules  of  only  four  district  courts.  See 
MuUenix,  supra  note  11,  at  798  n.4. 

46  Ann  Pelham,  Irate  Litigators  Abort  Federal  Discovery  Reforms,  American  Lawyer  News 
Service,  Mar.  23,  1992,  reprinted  in  The  Connecticut  Law  Tribune,  page  14  (quoting  Judge  Sam 
Pointer,  Jr.);  see  also  April  8,  1992  Memorandum  of  Honorable  Ralph  K.  Winter,  supra  note  13, 
at  1-2  ("Most  of  us  continue  to  believe  that  a  final  [disclosure]  proposal  to  be  enacted  should 
await  experimentation  under  the  Biden  Bill."). 

4«See  Pub.  L.  No.  93-361,  88  Stat.  397  (1974). 
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all  litigants  agree  that  disclosure  should  not  now  be  implemented  on  a  nationwide 
basis.  But,  beyond  that  there  are  severed  reasons  why  deleting  Rule  26(a)(1),  rather 
than  deferring  it,  is  the  wiser  course.  As  a  start,  the  current  version  of  disclosure 
will  not  be  usable  in  the  futiire.  No  CJRA  district  to  date  has  adopted  a  disclosure 
plan  identical  to  the  version  contained  in  the  pending  rule.  Thus,  if  any  of  the  dis- 
closure plans  are  found  effective  and  are  recommended  for  nationwide  implementa- 
tion, the  need  to  revise  the  pending  disclosure  amendment  will  be  inevitable.  Con- 
sequently, preservation  of  the  current  version  by  deferral  saves  nothing  and  in  fact, 
it  could  complicate  matters  later  on  by  making  it  necessary  to  choose  between  con- 
flicting versions  of  the  same  concept,  one  of  which  would  remain  untested. 

Further,  keeping  the  pending  version  of  disclosure  open  and  on  the  books  as  if 
it  might  one  day  become  effective  could  stifle  efforts  by  the  Judicial  Conference  or 
its  Advisory  Committee  on  CivU  Rules  to  aggressively  search  for  far-reaching  discov- 
ery reforms  that  represent  alternatives  to  disclosure.  Because  disclosiire  would  have 
a  sweeping  impact  on  discovery,  further  reforms  would  need  to  be  specifically  draft- 
ed to  fit  in  with  disclosure.  Before  a  Committee  could  even  begin  to  plan  or  draft 
such  reforms,  the  Committee  would  need  to  know  whether  the  reforms  would  be 
part  of  a  system  that  included  disclosvtre  or  whether  they  would  be  tied  to  tradi- 
tional discovery.  Hence,  vmcertainty  about  whether  disclosure  would  one  day  be  put 
into  effect,  and  if  so,  which  version  of  disclosure  that  might  be,  would  confound  on- 
going efforts  to  achieve  other  meaningful  discovery  reforms. 

Finally,  deletion  of  the  pending  disclosvu-e  amendment  evinces  a  greater  degree 
of  respect  for  the  traditional  rules  eimendment  process  and  the  various  committees 
that  make  up  that  process,  as  stressed  by  Judge  Pointer  at  the  June  14  House  hear- 
ing. With  no  disclosxire  proposal  pending  in  Congress,  once  the  CJRA  experiments 
are  concluded  the  task  of  determining  whether  to  go  forward  with  a  revised  disclo- 
sure amendment  wovdd  fall  squarely  on  the  Advisory  Committee  on  Civil  Rules, 
where  that  task  belongs.  The  rules  amendment  process  would  follow  its  prescribed 
course,  and  if  some  form  of  disclosure  were  recommended  by  the  Judicial  Con- 
ference, Congress  could  review  that  recommendation  as  part  of  its  traditional  over- 
sight responsibility.  If  the  pending  version  of  disclosure  is  simply  deferred.  Congress 
would  then  be  required  to  take  some  second  level  of  action  at  the  time  the  deferral 
expires.  This  would  be  an  unnecessary  and  burdensome  addition  to  the  process  that 
would  not  substantively  contribute  to  the  queility  of  the  final  product. 

CONCLUSION 

Mandatory,  pre-discovery  disclosure  undoubtedly  would  have  a  profound  effect  on 
the  discovery  process  and  on  the  adversarial  natiire  of  the  civil  justice  system  as 
a  whole.  What  is  unknown,  however,  is  whether  that  effect  would  be  curative,  as 
its  proponents  hope,  or  whether  it  would  exacerbate  existing  costs  and  delays  while 
causing  new  problems  of  its  own,  as  identified  herein.  Almost  all  of  those  who  have 
evaluated  and  commented  on  the  disclosure  proposal  strongly  oppose  it.  Further, 
there  is  no  credible  evidence  to  support  the  notion  that  mandatory,  pre-discovery 
disclosure  will  reduce  discovery  cost,  delay,  and  abuse. 

At  a  minimum  then,  mandatory,  pre-discovery  disclosure  should  not  be  imple- 
mented nationwide  until  there  is  some  basis  in  fact  to  demonstrate  that  it  is  nec- 
essary and  that  it  has  a  realistic  potential  to  cut  discovery  costs,  reduce  delay,  and 
minimize  abuse.  If  such  information  is  to  ever  surface,  it  may  do  so  once  the  results 
of  the  CJRA  experiments  are  available.  It  would  therefore  be  prudent  to  wait  at 
least  until  that  time  before  taking  any  action  to  implement  disclosure. 

However,  there  is  reason  to  believe  that  mandatory,  pre-discovery  disclosure  could 
not  work  in  the  majority  of  cases  under  any  circumstances.  It  deviates  too  much 
from  the  adversary  model  on  which  the  American  system  is  premised.  It  is  unneces- 
sary in  those  cases  where  discovery  is  not  used  or  is  used  sparingly — a  sizable  por- 
tion of  the  total  caseload.  Disclosure  is  too  amorphous  to  accommodate  the  needs 
of  complex  litigation  without  provoking  significant  satellite  activity,  another 
counter-productive  result.  No  tinkering  changes  and  no  amount  of  testing  can  over- 
come these  substantial  hurdles.  In  the  final  analysis  then,  disclosure  should  be  re- 
jected as  a  well-intentioned,  but  unworkable  concept  that  will  not  fit  into  the  federal 
civil  justice  system.  Congress  should  delete  mandatory,  pre-discovery  disclosure 
from  the  proposed  discovery  amendments  to  the  Federal  Rules  of  Civil  Procedure 
and  allow  the  balance  of  the  discovery  amendments  to  take  effect. 
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Appendix  A 

TEXT  OF  PROPOSED  AMENDMENT  TO  RULE  26(A)(1) 

Rule  26.  General  provisions  governing  discovery:  duty  of  disclosure 
(a)  Required  Disclosures:  Methods  to  Discover  Additional  Matter. 

(1)  Initial  Disclosures.  Except  to  the  extent  otherwise  stipulated  or  directed  by 
order  or  local  rule,  a  party  shall,  without  awaiting  a  discovery  request,  provide  to 
other  parties: 

(A)  the  name  and,  if  known,  the  address  and  telephone  number  of  each 
individual  likely  to  have  discoverable  information  relevant  to  disputed  facts 
alleged  with  particularity  in  the  pleadings,  identifying  the  subjects  of  the 
information; 

(B)  a  copy  of,  or  a  description  by  category  and  location  of,  all  documents, 
data  compilations,  and  tangible  things  in  the  possession,  custody,  or  control 
of  the  party  that  are  relevant  to  disputed  facts  alleged  with  particularity 
in  the  pleadings; 

(C)  a  computation  of  any  category  of  damages  claimed  by  the  disclosing 
party,  making  available  for  inspection  and  copying  as  under  Rule  34  the 
documents  or  other  evidentiary  material,  not  privileged  or  protected  from 
disclosure,  on  which  such  computation  is  based,  including  materials  bearing 
on  the  nature  and  extent  of  injvuies  suffered;  and 

(D)  for  inspection  and  copying  as  under  Rule  34  any  insurance  agreement 
under  which  any  person  carrying  on  an  insurance  business  may  be  liable 
to  satisfy  part  or  all  of  a  judgment  which  may  be  entered  in  the  action  or 
to  indemnify  or  reimburse  for  pa5Tnents  made  to  satisfy  the  judgment. 

Unless  otherwise  stipulated  or  directed  by  the  court,  these  disclosures  shall  be 
made  at  or  within  10  days  after  the  meeting  of  the  parties  under  subdivision  (f). 
A  party  shall  make  its  initial  disclosures  based  on  the  information  then  reasonably 
available  to  it  and  is  not  excused  from  making  its  disclosures  because  it  has  not 
fully  completed  its  investigation  of  the  case  or  because  it  challenges  the  sufficiency 
of  another  party's  disclosures  or  because  another  party  has  not  made  its  disclosures. 

(2)  Disclosure  of  Expert  Testimony. 
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summary  of  grounds  of  comments  opposing  rule  26  disclosure  (comments 

available  as  of  june  1,  1993) 

A  total  of  264  comments  were  reviewed  to  prepare  this  summary.  They  addressed 
the  proposed  amendment  to  Federal  Rule  of  Civil  Procedure  26  that  would  require 
disclosure  of  information  in  advance  of  discovery.  Over  ninety-five  percent  of  the 
comments  were  in  opposition  to  the  proposed  disclosure  process.  Ten  federal  district 
court  judges  commented,  and  eight  out  of  the  ten  were  opposed  to  disclosure.  The 
following  is  a  summary  of  the  primary  objections  against  the  proposal  and  a  tally 
of  the  percentage  of  commenters  who  raised  these  objections. 

The  stancJard  for  making  disclosure  is  too  vague  and  ambiguous 59 

A  disclosure  process  will  spawn  more  satellite  litigation  and  disputes 52 

The  disclosure  process  will  be  unworkable  under  the  notice  pleading  system 51 

The  30  day  time  limit  for  making  disclosures  after  the  answer  is  filed  is  too  short 45 

Empirical  data  on  disclosure  is  needed  from  the  Biden  bill  districts  before  nationwide  implementation 38 

Disclosure  will  result  in  much  unnecessary  and  burdensome  production  of  documents  and  information  25 

The  disclosure  process  is  inconsistent  with  the  attorney-client  relationship  and  will  undermine  the  work  prod- 
uct doctrine 18 

The  disclosure  process  is  inconsistent  with  the  adversary  system  17 

Simultaneous  disclosure  places  an  unfair  burden  on  the  defendant 13 
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Appendix  C 

LIST  OF  SIGNATORIES  TO  COMMENTS  TO  THE  ■^^^^^^J^'^^^^^^ZI'^Zr^O^^ 
DISCLOSURE  SUBMITTED  BY  BAR  ASSOCIATIONS,  BUSINESS  ASSOCIATIONS,  COKFUKA 

TIONS,  PUBLIC  INTEREST  GROUPS,  ATTORNEYS  AND  JUDGES 
Bar  associations  and  business  associations 
Alliance  of  American  Insurers 
American  Bar  Association 
American  Board  of  Trial  Advocates 
American  College  of  Trial  Lawyers 
American  Corporate  Counsel  Association 
American  Institute  of  Certified  PubUc  Accountants 
American  Insurance  Association 
Arkansas  Association  of  Defense  Counsel 
Association  of  American  Railroads 
Association  of  Trial  Lawyers  of  America 
Business  Roundtable 

C?n'rX°s«cf  oTclufomia  Lawyer  Representatives,  Ninth  Cinnut  Judicial  Con- 

f6r6nc6 

Chamber  of  Commerce  of  the  United  States 

Chicago  Council  of  Lawyers 

Colorado  Bar  Association 

cS^a^v^e"  tTAtSustration  of  Justice  Section  of  the  District  of  Columbia 

Bar 

Defense  Counsel  of  Delaware 

Federal  Bar  Association,  Los  Angeles  Chapter 

State  Bar  of  Georgia 

Hawaii  Defense  Lawyers  Association. 

Idaho  Association  of  Defense  Counsel 

Illinois  Association  of  Defense  Trial  Counsel 

International  Association  of  Defense  Counsel 

Iowa  Defense  Counsel  Association 

Lawyers  for  CivilJustice  ,.    n 

Litigation  Section  of  the  District  of  Columbia  Bar 

Los  Angeles  County  Bar  Association 

Maritime  Law  Association  of  the  Umted  btates 

Michigan  Defense  Trial  Counsel,  Inc. 

Mississippi  Defense  Lawyers  Association 

State  Bar  of  Montana 

National  Association  of  Independent  Insurers 

National  Association  of  Railroad  Trial  Counsel 

New  Jersey  Defense  Association 

New  Jersey  State  Bar  Association  ,  „   ,      ,  t  -j.-     x-      o^^u^^ 

New  York  State  Bar  Association  Commercial  and  Federal  Litigation  Section 

Pharmaceutical  Manufacturers  Association 

Philadelphia  Bar  Association 

Product  LiabiUty  Advisory  Council 

South  Carolina  Defense  Trial  Attorneys  Association 

Trial  Lawyers  for  Public  Justice 

Virginia  Association  of  Defense  Attorneys 

Washington  Defense  Trial  Lawyers 

Washington  Trial  Lawyers  Association 

Wichita  (Kansas)  Bar  Association 

Public  interest  groups 

Alliance  for  Justice 

American  Civil  Liberties  Union  ,  t^     j 

NAACP,  Legal  Defense  and  Educational  Fund 

Public  Citizen  Litigation  Group 

Corporations 

American  Standard  Inc. 

Amoco  Corporation 

ARCO 

Bausch  &  Lomb  Inc. 
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Bethlehem  Steel  Corporation 

Bridgestone/Firestone,  Inc. 

Caterpillar,  Inc. 

Chesapeake  Corporation 

The  Clorox  Company 

The  Coca-Cola  Company 

Control  Data 

Coming,  Inc. 

Cooper  Tire  &  Rubber  Company 

Deere  &  Company 

The  Dow  Chemical  Company 

Duquesne  Light  Company 

E.I.  DuPont  de  Nemours  and  Company 

Eastman  Kodak  Company 

Emerson  Electric  Co. 

E-Systems,  Inc. 

Fina,  Inc. 

Ford  Motor  Company 

Gates  Energy  Products 

GenCorp 

General  Motors 

Greorgia-Pacific  Corporation 

Harley-Davidson,  Inc. 

Harris  Corporation 

Hershey  Foods 

Hughes  Aircraft  Company 

Joy  Technologies,  Inc. 

Lone  Star  Technologies 

LTV  Steel  Company 

Mazda  Motor  or  America 

McDermott,  Inc. 

McGraw-Hill,  Inc. 

Mead 

Melroe  Company 

Michelin  Tire  Corporation 

Mobil  Corporation 

Morgan  Stanley  &  Co 

Morton  International 

Murphy  Oil  USA,  Inc.  — 

Nalco  Chemical  Company 

Nissan  North  America,  Inc. 

Olin  Corporation 

Oryx 

Otis  Elevator  (United  Technologies) 

Phelps  Dodge  Corporation 

Piper  Aircraft  Corporation 

The  Procter  &  Gamble  Company 

Ralston  Purina  Company 

Raytheon 

Sears,  Roebuck  and  Co. 

The  Sherwin-Williams  Company 

Snap-On  Tools 

Sundstrand  Corporation 

Tenneco  Inc. 

The  Timken  Company 

TRW  Inc. 

Union  Carbide  Corporation 

The  Uniroyal  Goodrich  Company 

USX 

Waltco  Truck  Equipment  Co. 

Washington  Corporations 

Zum  Industries,  Inc. 

Attorneys  and  judges 

Robert  J.  Albair 

Arthxir  R.  Almquist,  Mehaffey  &  Webber 

Dan  H.  Ball,  Thompson  &  Mitchell 

S.  Paul  Battaglia,  Bond,  Schoeneck  &  King 
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William  C.  Beatty,  Huddleston,  Bolen,  Beatty,  Porter  &  Copen 

James  S.  Bianchi,  Myers,  Bianchi  &  McConnell 

Sheila  L.  Birnbaum,  Skadden,  Arps,  Slate,  Meagher  &  Flom 

Peter  K.  Bleakley,  Arnold  &  Porter 

T.  Mack  Brabham 

Kim  R.I.  Brogan,  Epsten  &  Grinnell  t^.  .  .  ^    /.-.t-     •   • 

Hon.  Albert  V.  Bryan,  Jr.,  United  States  District  Court,  Eastern  District  of  Virgima 

John  C.  Cahalan,  Dunn,  Carnev,  Allen,  Higgins  &  Tongue 

Richard  P.  Campbell,  Campbell  &  Associates 

John  M.  Capron,  Fisher  &  Phillips 

James  E.  Carbine,  Weinberg  and  Green 

Gordon  M.  Carver  III,  Dunn,  Kacal,  Adams,  Pappas  &  Law 

Walter  Cheifetz,  Cheifetz,  Pierce,  Cochran,  Kozak  &  Mathew 

Douglas  J.  Chumbley,  Popham  Haik 

F.  Bosley  Crowther  3rd,  Crowther  &  Bresee 

Mary  Coffey,  The  John  J.  Frank  Partnership 

Steven  J.  Cologne,  Mclnnis,  Fitzgerald,  Rees,  Sharkey  &  Mclntyre 

James  J.  Crowlev,  Thompson,  Hine  and  Flory 

Frank  J.  Daily,  Quarles  &  Brady 

D.  Michael  Dale,  Oregon  Legal  Services 

Roy  B.  Dalton,  Martinez  &  Dalton,  P.A 

Michael  J.  Danner,  Danner  &  Bishop 

Jeffrey  S.  Davidson,  Kirkland  &  Ellis 

Donald  H.  Dawson,  Jr.,  Plunkett  &  Cooney 

Douglas  K  Dieterly,  Barnes  &  Thomburg 

Paul  R.  Devin,  Peabody  &  Arnold 

Gregory  J.  Digel,  Branch,  Pike  Ganz  &  O'Callaghan 

WilUam  L.  Dorr,  Harris  Beach  &  Wilcox 

Winslow  Drummond,  The  McMath  Law  Firm,  P.A. 

Carroll  E.  Dubuc,  Graham  &  James 

Charles  R.  Dunn,  Dunn,  Kacal,  Adams,  Pappas  &  Law 

Kevin  J.  Dunne,  Sedgwick,  Detert,  Moran  &  Arnold 

M.  Richard  Dunlap,  Dickie,  McCamey  &  Chilcote 

Dale  Ellis,  Knowles,  King  &  Smith 

John  R.  Fanone,  Robert  D.  Kolar  &  Assoc. 

Francis  X.  Ferrara,  Carpenter,  Bennett  &  Morrissey 

John  P.  Frank,  Lewis  and  Roca 

Charles  F.  Freibvu-ger,  Bricken  &  Eckler 

Gail  N.  Friend,  Fulbright  &  Jaworski 

Keith  Gerrard,  Perkins  Coie 

Arthur  M.  Glover,  Jr.,  Hisch,  Glover,  Robinson  &  Sheiness 

Catherine  A.  Gofrank,  Gofrank  and  Kelman 

Hugh  Q.  Gottschalk,  Otten,  Johnson,  Robinson,  Neff  &  Ragonetti 

Arthur  P.  Greenfield,  Snell  &  Wilmer 

Francis  M.  Gregory,  Jr.,  Sutherland,  Asbill  &  Brennan 

Gregory  A.  Gross,  Dickie,  McCamey  &  Chilcote 

Peter  T.  Grossi,  Jr.,  Arnold  &  Porter 

WiUiam  D.  Grubbs,  Woodward,  Hobson  &  Fulton 

Harold  A.  Haddon,  Haddon,  Morgan  &  Foreman 

Patrick  J.  Hagan,  Kincaid,  Gianunzio,  Caudle  &  Hubert 

George  N.  Hayes,  Delaney,  Wiles,  Hayes,  Reitman  &  Brubaker 

Thomas  M.  Hayes,  Jr.,  Hayes,  Harkey,  Smith,  Cascio  &  Mullens 

Jon  L.  HeberUng,  McGarvey,  HeberUng,  SulUvan  &  McGarvey 

Jonathan  M.  Hoffman,  Martin,  Bischoff,  Templeton,  Langslet  &  Hoffman 

Hon.  H.  Russel  Holland,  United  States  District  Court,  District  of  Alaska 

Patrick  E.  Hollingsworth,  Davidson,  Home  &  Hollingsworth 

Charles  W.  Hosack,  Lukins  &  Annis 

Allen  W.  Howell,  Shinbaum,  Thiemonge  &Howell 

Hunton  &  Williams 

Chester  A.  Janiak,  Burms  &  Levinson  t^.  .  .  .    /.m 

Hon.  James  H.  Jarvis  II,  United  States  District  Court,  Eastern  District  of  Tennessee 

Lawrence  R.  Jensen,  Hallgrimson,  McNichols,  McCann  &  Inderbitzen 

Frank  G.  Jones,  Fvilbright  &  Jaworski 

Brian  N.  Johnson,  Popham  Haik  Schnobrich  &  Kaufman,  Ltd. 

Gregory  P.  Joseph,  Fried,  Frank,  Harris,  Shriver  &  Jacobson 

Bruce  W.  Kauffman,  Dilworth,  Paxson,  Kalish  &  Kauffman 

M.J.  Keefe 

Loren  Kieve,  Debevoise  &  Plimpton 
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Harold  E.  Kohn,  Kohn,  Savett,  Klein  &  Graf 

Kenneth  A.  Kraus,  Kraus  &  Kraus 

Ernest  Lane,  III,  Lane  &  Striebeck,  P.A. 

J.D.  Ledbetter,  Sommers,  Schwartz,  Silver  &  Schwartz 

Paul  R.  Leitner,  Leitner,  Warner,  Moffitt,  Williams,  Dooley,  Carpenter  &  Napolitan 

Edwin  L.  Lowther,  Jr.,  Wright,  Lindsey  &  Jennings 

Jack  B.  McCowan,  Jr.,  Gordon  &  Rees 

Andrew  T.  McKinney,  IV,  Phillips  &  Akers 

Richard  McMillan,  Jr.,  CroweU  &  Moring 

John  O.  Miller,  White,  Huseman,  Pletcher  &Powers 

Francis  H.  Morrison  III,  Day,  Berry  &  Howard 

Ronald  G.  Morrison,  Morrison  &  Leveque 

Hon.  J.  Frederick  Motz,  United  States  District  Court,  District  of  Maryland 

Arthur  Nakazato,  Kircher  &  Nakazato 

Janet  Napolitano,  Lewis  and  Roca 

Marc  A.  Nerenstone 

Colvin  G.  Norwood,  Jr.,  McGlinchey,  Stafford,  Cellini  &  Lang 

Henry  J.  Oechler,  Jr.,  Chadbovime  &  Parke 

Michael  L.  Oldham,  Johnson,  Oldham  &Angell 

Godfrey  P.  Padberg,  Padberg,  McSweeney,  Slater  &  Merz 

Hon.  Owen  M.  Panner,  United  States  District  Court,  District  of  Oregon 

Deana  S.  Peck,  Streich  Lang 

Thomas  M.  Peters,  Vandeveer  Garzia,  P.C. 

Richard  Polley,  Dickie,  McCamey  &  Chilcote 

Robert  W.  Powell,  Dickinson,  Wright,  Moon,  Van  Dusen  &  Freeman 

Clifford  A.  Rieders,  Rieders,  Travis,  Mussina,  Humphrey  &  Hatrris 

Robert  S.  Rosemurgy,  Butch,  Quinn,  Rosemurgy,  Jardls,  Bush,  Burkhart  &  Strom 

William  A.  Rossbach,  Rossbach  &  Whiston,  P.C. 

Susan  Vogel  Saladoff 

Hon.  Barefoot  Sanders,  United  States  District  Court,  Northern  District  of  Texas 

W.  Joseph  Schleppi,  McCuthcan,  Druen,  Haynard,  Rath  &  Dietrich 

Edward  C.  Schmidt,  Jones  Day,  Reavis  &  Pogue 

Karl  E.  Seib,  Jr.,  Patterson,  Belknap,  Webb  &  Tyler 

William  D.  Serritella,  Ross  &  Hardies 

Roger  S.  Shafer 

Samuel  M.  Shapiro 

Joseph  A.  Sherman,  Sherman,  Taff  &  Bangert 

Alan  C.  Stephens,  Thomsen  and  Stephens 

John  D.  Stephenson,  Jr.,  Jardine,  Stephenson,  Blewett  &  Weaver,  P.C. 

J.  Hamilton  Stewart,  III,  Ogletree,  Deakins,  Nash,  Smoak  &  Stewart 

Laura  D.  Stith,  Shook,  Hardy  &  Bacon 

Paul  L.  Stritmatter,  Stritmatter,  Kessler  &  McCauley 

William  H.  Sutton,  Friday,  Eldredge  &  Clark 

Michael  E.  Tigar,  University  of  Texas 

Thomas  F.  Tobin,  Baker  &  McKenzie 

Jay  H.  Tressler,  Tressler,  Soderstrom,  Maloney  &  Priess 

Windle  Turley,  P.C. 

H.  Woodruff  Turner,  Kirkpatrick  &  Lockhart 

Chilton  Vamer,  King  &  Spalding 

George  Vernon,  Leng  Stowell  Friedman  &  Vernon 

Robert  N.  Weiner,  .Arnold  &  Porter 

Ronald  E.  Westen,  Harvey,  Kruse,  Westen  &  Milan,  P.C. 

Tybo  Alan  Wilhelms,  Bugbee  Conlde 

Shelton  C.  WiUiams,  Williams  &  Ranney,  P.C. 

Anthony  J.  WilUott,  Dickie,  McCamey  &  Chicote 

Stanley  P.  Wilson 

James  D.  Wing,  Fine  Jacobson  Schwartz  Nash  Block  &  England 

Holly  Winger,  Cummings  &  Lackwood 

Thomas  D.  Yannucci,  Kirkland  &  EUis 

Andrew  S.  Zettle,  Huddleston,  Bolen,  Beatty,  Porter  &  Copen 
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Appendix  D 

Webster  L.  Hubbell, 
U.S.  Department  of  Justice, 
V/ashington,  DC,  June  25,  1993. 

Hon.  William  J.  Hughes, 

Subcommittee  on  Intellectual  Property  and  Judicial  Administration, 

Cannon  House  Office  Building,  Washington,  DC. 

On  June  16,  1993,  yovir  Subcommittee  held  a  hearing  on  an  extensive  package  of 
federal  civil  rules  amendments,  transmitted  to  Congress  by  the  Supreme  Court  on 
April  22,  1993.  As  you  may  know,  the  Department  of  Justice  in  February  of  1992 
submitted  formal  comments  as  to  certain  of  the  civil  rules  amendments  during  their 
development  and  consideration  by  the  Civil  Rules  Advisorv  Committee  and  the 
Standing  Rules  Committee.  These  comments  were  focused  in  large  part  on  the  Com- 
mittees' efforts  to  streamline  the  civil  htigation  process  and  the  curb  abuses  of  dis- 
covery. At  this  time,  I  wish  to  communicate  the  Department's  current  position  on 
ttlGS©  issu.6s. 

First,  the  Department  of  Justice  wishes  to  reaffirm  its  support  for  reform  of  the 
discovery  and  pretrial  processes  to  reduce  delay  and  expense.  In  particular,  pro- 
posed Rule  16,  which  concerns  scheduUng  conferences  and  scheduling  orders,  should 
lead  to  substantial  improvements  in  the  judicial  management  of  civil  cases.  Simi- 
larly, the  presumptive  Umits  on  discovery  proposed  in  Rules  30,  31  and  33  shovild 
promote  reductions  in  discovery  costs  without  sacrificing  the  fair  adjudication  of 
civil  cases. 

Second,  the  Department  has  conducted  a  further  evaluation  of  its  position  on  the 
two  most  controversial  aspects  of  the  civil  rules  proposals — Rule  11  and  Rule 
26(a)(1).  With  respect  to  Rule  11,  we  reaffirm  our  support  for  the  revised  Rule  and 
urge  that  it  be  allowed  to  go  into  effect.  With  respect  to  Rule  26(a)(1),  however,  \ye 
have  concluded  that  a  rule  mandating  pre-discovery  disclosure  is  not  prudent  or  in 
the  best  interest  of  the  United  States.  Any  such  rule  should  be-  deleted  or  at  a  mini- 
mum deferred  past  December  31,  1995,  when  local  rules  experiments  conducted 
under  the  auspices  of  the  Civil  Justice  Reform  Act  of  1990  have  been  concluded.  If 
not  deleted,  then  the  issue  can  be  studied  further,  and  the  question  of  mandatory 
disclosure  itself,  as  well  as  the  terms  of  any  such  proposed  rule,  can  be  evaluated 
in  light  of  the  experiences  of  the  1990  Civil  Justice  Reform  Act.  We  are  concerned 
that  the  imposition  of  the  rule  at  this  time,  while  local  rules  experiments  are  in 
place,  will  defeat  the  purpose  of  the  Civil  Justice  Reform  Act  of  having  diverse  "lab- 
oratories" to  test  possible  litigation  reforms. 

We  recognize  that  in  keeping  with  President  Bush's  Council  on  Competitiveness 
the  Department  previously  supported  the  proposed  revisions  to  Rule  26(a)(1).  We 
must  further  recognize,  however,  that  organizations  as  diverse  as  the  American  Bar 
Association,  American  Trial  Lawyers  Association,  American  College  of  Trial  Law- 
yers, Lawyers  for  Civil  Justice,  American  Civil  Liberties  Union,  NAACP  Legal  De- 
fense and  Educational  Fund  and  International  Association  of  Defense  Counsel,  as 
well  as  numerous  other  groups,  legal  scholars  and  trial  judges  have  vehemently  op- 
posed the  proposed  rule.  We  wish  to  now  add  the  United  States  Department  of  Jus- 
tice to  that  list  and  recommend  that  proposed  Rule  26(a)(1)  be  deleted  or  at  a  mini- 
mum deferred  until  after  results  of  the  1990  Civil  Justice  Reform  Act  are  received 
and  studied. 


Very  truly  yours. 


W^ebster  L.  Hubbell, 
Associate  Attorney  General. 


Appendix  E 


Michael  McWilliams, 
American  Bar  Association, 
Baltimore  MD,  June  23,  1993. 

Hon.  Howell  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Heflin:  I  am  writing  on  behalf  of  the  American  Bar  Association 
to  urge  Congress  to  defer  adoption  of  the  proposal  in  the  amendments  to  Rule  26, 
the  general  provisions  governing  discovery,  that  would  add  a  new  requirement  for 
automatic  mandatory  early  disclosure  of  certain  relevant  "core"^^  information  "rel- 
evant to  disputed  facts  alleged  with  particularity  in  the  pleadings." 
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The  ABA  Board  of  Governors  on  June  18,  1993,  adopted  the  following  resolution: 

Resolved  that  the  American  Bar  Association  urges  Congress  to  defer  until  after  De- 
cember 31,  1995,  consideration  of  the  proposed  amendments  to  Rules  26,  30,  31,  33, 
and  37  (relating  to  disclosure)  of  the  Federal  Rules  of  Civil  Procedure  (which  wovild 
otherwise  become  effective  on  December  1,  1993),  to  permit  the  completion  of  the 
local  district  experimentation  plans  and  the  assessment  of  the  impact  of  those  pro- 
grams mandated  by  the  Civil  Justice  Reform  Act  of  1990  (CJRA),  and  to  allow  time 
to  analyze  the  major  changes  proposed  in  the  pending  amendments  to  the  Civil 
Rules  within  the  framework  of  the  CJRA. 

This  resolution  was  jointly  proposed  by  the  Tort  and  Insurance  Practice  Section,  the 
Litigation  Section,  the  General  Practice  Section,  the  Business  Law  Section  and  the 
young  Lawyers  Division. 

The  ABA  is  very  concerned  that  given  the  crowded  Senate  Judiciary  Committee 
agenda  (including  crime  legislation.  Justice  Department  nominations,  a  Supreme 
Court  nomination  and  likely  many  lower  court  nominations,  as  well  as  other  legisla- 
tive initiatives)  and  the  announced  congressional  recess  and  adjournment  schedule, 
there  remain  relatively  few  legislative  days  left  in  which  to  deal  with  the  proposed 
amendments  to  the  federal  rvues.  We  urge  you,  therefore,  to  exert  your  leadership 
so  that  the  Rule  26  disclosure  proposal  does  not  become  effective  by  default  on  De- 
cember 1,  1993. 

CIVIL  JUSTICE  REFORM  ACT  OF  1990 

The  ABA  agrees  with  the  need  to  reduce  costs  and  delays  in  civil  litigation  in  the 
federal  courts,  fiilly  supports  the  objectives  of  the  CJRA,  and  specifically  endorses 
the  concept  of  active,  creative  and  effective  case  management.  The  program  that 
was  developed  under  the  CJRA  was  developed  within  the  context  of  the  Rules  Ena- 
bling Act.  ft  incorporates  the  guidelines  and  principles  of  the  legislation,  including 
improved  case  management  in  trial  courts,  tne  formation  of  advisorr  groups,  the 
evaluation  of  new  management  techniques,  and  the  establishment  of  demonstration 
programs  to  experiment  with  different  methods  of  reducing  cost  and  delay  and  dif- 
ferent case  management  techniques.  Under  this  approach,  district  courts  are  per- 
mitted to  develop  their  own  civil  justice  expense  and  delay  reduction  plans,  and  the 
Judicial  Conference  is  authorized  to  develop  one  or  more  model  plans.  Implementing 
the  proposed  amendments  at  this  time  would  undermine  the  positive  response  to  the 
Civil  Justice  Reform  law  by  the  bench  and  bar,  and  short  circuit  the  serious  efforts 
underway  in  the  districts  to  reduce  expense  and  delay. 

The  debate  on  the  proposed  disclosure  amendments  would  greatly  benefit  from  an 
evaluation  of  the  e^erimentation  undertaken  under  the  requirements  of  the  CJRA. 
The  genius  of  that  mw  is  its  recognition  of  the  need  for  experimentation — the  free- 
dom to  learn  by  trial  and  error — to  achieve  civil  justice  reform  goals.  Many  of  the 
expense  and  delay  reduction  plans  developed  by  the  various  district  courts  require 
automatic  disclosure  or  certain  Information  by  the  parties.  The  15  plans  (of  the 

Slans  thus  far  completed)  that  provide  for  some  kind  of  automatic  disclosure  are: 
forthem  District  of  California,  District  of  Delaware,  District  of  Idaho,  Southern 
District  of  Illinois,  Northern  District  of  Indiana,  District  of  Massachusetts,  District 
of  Montana,  Eastern  District  of  New  York,  Southern  District  of  New  York,  Western 
District  of  Oklahoma,  Eastern  District  of  Pennsvlvania,  Eastern  District  or  Texas, 
District  of  the  Virgin  Island,  Northern  District  of  West  Virginia,  and  District  of  Wy- 
oming. 

We  believe  that  the  orderly  process  enacted  by  the  CJRA  should  not  be  truncated, 
as  it  would  be  if  the  proposed  amendments  to  Rule  26  dealing  with  disclosure  were 
permitted  to  go  into  effect  on  December  1,  1993.  That  is  the  deadline  date  for  all 
districts  to  implement  their  cost  and  delay  reduction  plans.  These  plans  will  yield 
substantial  boay  of  empirical  information  on  the  experience  with  various  disclosure 
plans  which  the  Judicial  Conference  will  be  evaluating  as  part  of  the  report  it  is 
mandated  to  submit  to  Congress  by  December  31,  1995.  Thereafter,  as  the  CJRA 
contemplates,  any  recommendations  could  be  handled  expeditiously  through  the 
rulemaking  process. 

RULE  26  DISCLOSURE  REVISION 

The  automatic  mandatory  disclosure  duty  contained  in  the  amendments  proposed 
by  the  Judicial  Conference  are  drastic  and  untested  and  should  not  be  implemented 
at  this  time.  The  proposed  disclosure  requirements  contained  in  the  Court's  April 
22,  1993,  communication  to  Congress  transmitting  the  proposed  amendments  to  the 
Federal  Rules  of  Civil  Procedure  supersedes  the  proposal  contained  in  the  Advisory 
Committee's  draft  rules,  the  only  proposal  that  was  subject  to  public  comment.  The 


82 

new  proposal  emerged  from  the  Advisory  Committee's  deliberations  over  the  com- 
ments on  the  earher  version;  and  although  the  proposal  is  a  very  different  formula- 
tion, it  has  not  bean  subject  to  public  review  during  the  procedural  rulemaking  proc- 
ess. 

I  would  also  note  that  the  Judicial  Conference  itself  casts  considerable  doubt  on 
the  wisdom  of  proceeding  with  the  proposed  disclosure  changes  and  acknowledges 
the  need  to  accommodate  the  by  CJRA  by  including  in  the  introductory  clause  of 
Rule  26  an  opt-out  provision  "permitting  any  court,  by  local  rule,  to  exempt  all  or 
particular  types  of  cases  from  these  disclosure  requirements  or  to  modify  the  natvu-e 
of  the  information  to  be  disclosed." 

According  the  to  Advisory  Committee  Notes  on  Rules  26  (at  page  226,  House  Doc- 
ument 103-74,  103d  Congress,  1st  Session,  Amendments  to  the  Federal  Rviles  of 
Civil  Procedure  and  Forms): 

Authorization  of  these  local  variations  is,  in  large  measure,  included  in  order  to  ac- 
commodate the  Civil  Justice  Reform  Act  of  1990,  which  implicitly  directs  districts 
to  experiment  dvu-ing  the  study  period  with  differing  procedures  to  reduce  the  time 
and  expense  or  civil  litigation.  The  civil  justice  delay  and  expense  reduction  plans 
adopted  by  the  coiirts  under  the  Act  differ  as  to  the  type,  form,  and  timing  of  disclo- 
svu-es  required.  Section  105(c)(1)  of  the  Act  calls  for  a  report  by  the  Judicial  Con- 
ference to  Congress  by  December  31,  1995,  comparing  experience  in  twenty  of  these 
courts;  and  section  105(c)(2)(B)  contemplates  that  some  changes  in  the  Rules  may 
then  be  needed.  While  these  studies  may  indicate  the  desirability  of  further  changes 
in  Rule  26(a)(1),  these  changes  probably  could  not  become  effective  before  December 
1988  at  the  earliest. 


AMKRICAK  BAR  ASSOCIATION 

TORT  AND  INSURANCE  PRACTICE  SECTION 

LITIGATION  SECTION 

GENERAL  PRACTICE  SECTION 

BUSINESS  LAW  SECTION 

YOUNG  LAWYERS  DIVISION 


REPORT  TO  THE  BOARD  OF  GOVERNORS 


RECOMMENDATION 

RESOLVED,  That  rhc  Anarican  Bar  Assuciation  urqes  1 

Congreie  to  d«f«r  until  after  O«comb«r  31,  1995,  2 

consldaration  or  the  proposed  anendnents  to  Rule  76,  3 

30,  31,  33,  and  37  (rslating  to  disclosure)  oC   tha  4 

Federal  Rules  of  civil  Procedure  (which  vrould  otherwioo  S 

becone  affective  on  December  l,    1993),  CO  permit  the  6 

completion  of  the  looal  district  experimentation  plans  7 

end  the  aasestment  of  the  impact  of  those  programs  8 

mandated  by  the  Civil  Justice  Reform  Act  of  1990  (CJRA),  9 

and  to  allou  time  to  analyse  the  major  changes  proposed  10 

in  the  pending  amendments  to  the  civil  Rules  within  the  ll 

framework  of  the  CJRA.  12 
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CONCLUSION 

The  ABA  continues  to  support  the  intent  of  the  CJRA  and  believes  that  the  posi- 
tive results  of  the  experimentation  process  in  the  districts  should  not  be  impeded 
by  the  premature  imposition  of  this  untested  proposal.  We  are  mindful  that  our  re- 
quest for  Congress  to  reject  the  disclosxire  duty  proposed  in  the  pending  Rule  26 
amendments  may  be  viewed  as  a  dilatory  tactic.  I  assure  you  that  this  is  not  the 
case.  The  Association  fully  supports  the  Rviles  EnabUng  Act  and  has  been  an  active 
participant  in  that  process  since  its  inception.  We  commend  the  Advisory  Committee 
and  the  Judicial  Conference  for  its  diligent  efforts  in  forging  uniform  rules  of  proce- 
dure for  the  federal  courts.  However,  in  this  instance,  the  process  was  premature 
and  incomplete.  There  was  no  opportunity  for  notice  and  comment  in  the  drafting 
of  the  current  formulation  of  the  disclosiu-e  proposal,  and  the  current  proposal  does 
not  take  into  account  the  experience  with  the  innovative  disclosure  plans  imple- 
mented by  the  district  covuls  under  the  CJRA.  Before  formulating  a  final  national 
disclosure  rule,  this  valuable  information  needs  to  be  evaluated  and  any  proposed 
formulation  subject  to  the  rulemaking  process.  We  therefore  urge  Congress  to  defer 
adoption  of  the  pending  automatic  mandatory  disclosiu-e  provisions  in  the  proposed 
amendment  to  Rule  26. 

Sincerely  yours, 

J.  Michael  McWilliams, 
Enclosure. 


Report 


JUNE  1993 


On  April  22,  1993,  the  Supreme  Court  of  the  United  States,  pursuant  to  28  U.S.C. 
2072,  submitted  to  the  Congress  a  sweeping  package  of  amendments  to  the  Federal 
Rules  of  Civil  Procedure.  The  most  controversial  of  the  changes  would  substantially 
alter  pretrial  discovery  by  mandating  a  self-executing,  continuing  duty  on  each 
party  to  identify  all  witnesses  and  documents  that  are  "relevant  to  disputed  facts 
alleged  with  particularity  in  the  pleadings." 

The  amendments  will  become  effective  on  December  1,  1993,  unless  Congress  passes 
legislation  before  that  date  to  reject  or  modify  the  amendments,  or  to  delay  their 
implementation,  in  whole  or  in  part. 

The  Major  Alterations  in  the  Civil  Rules,  Particularly  The  New  Mandatory  Disclo- 
sure Requirement.  Will  Effectively  Preempt  And  Interfere  With  the  Process  of  Ex- 
perimentation With.  And  Evaluation  Of,  Methods  For  Streamlining  Civil  Litigation 
That  Congress  Mandated  in  The  Civil  Justice  Reform  Act  of  1990. 

In  1990,  Congress  enacted  the  Civil  Justice  Reform  Act  ("CJRA"),  which  required 
that  every  federal  district  court  develop  and  implement  local  rules  designed  to  at- 
tack the  problem  of  delay  and  expense  in  civil  litigation.  The  legislation  provided 
for  the  involvement  of  advisory  groups,  comprised  of  attorneys  and  representatives 
of  majority  categories  of  litigants.  Thirty-eight  districts  already  have  experimental 
rules  in  place,  while  the  rest  of  the  ninety-four  districts  were  to  put  their  plans  in 
place  by  the  end  of  this  year — the  same  time  that  the  proposed  new  civil  rules  are 
scheduled  to  go  into  effect.  The  Judicial  Conference  was  to  evaluate  the  results  and 
report  back  to  Congress  by  the  end  of  1995. 

As  Congress  recognized  when  it  enacted  the  CJRA,  a  period  of  extended  experimen- 
tation at  the  local  level,  with  ample  room  for  trial  and  error  and  an  opportunity  for 
thoughtful  analysis  and  reflection  upon  completion  of  the  experimental  period, 
would  likely  produce  the  most  valuable  and  effective  reform  by 

— permitting  the  collection  of  empirical  data  about  the  efficacy  of  pro- 
posed reforms, 

— allowing  an  opportunity  to  involve  those  who  will  be  affected  by  the  re- 
forms in  the  process  of  developing  and  implementing  strategies  for  reform, 
and 

— providing  the  flexibility  to  address  she  varying  needand  ideas  of  diverse 
districts  throughout  the  country. 

Congress  also  recognized  the  need  to  develop  a  method  of  consultation,  so  that  those 
who  have  developed  effective  techniques  for  reducing  cost  and  delay  in  one  district 
could  share  their  techniques  with  those  in  other  districts. 

The  proposed  amendments  in  the  Federal  Rules  of  Civil  Procedure  would  subvert 
this  process  of  experimentation  by  putting  in  place,  among  other  things,  a  radical 
new  scheme  of  mandatory  disclosure  which  is  vague  on  its  face  and  which  raises 
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many  questions  concerning  its  implementation  and  interpretation.  While  the  pro- 
posed amendments  nomin^y  will  allow  local  experimentation  to  continue,  the  deci- 
sion to  adopt  uniform,  national  rules  will  inevitably  disrupt  and  stifle  the  experi- 
mentation process  that  the  CJRA  set  in  motion,  as  litigants  and  courts  struggle  with 
the  meaning  and  impact  of  the  new  national  rules.  As  Justice  Scalia  put  it  in  his 
dissent  (joined  by  Justices  Thomas  and  Souter)  from  the  transmittal  to  Congress  of 
the  mandatory  disclosure  provision,  this  change  is  "potentially  disastrous  and  cer- 
tainly premature." 

CONCLUSION 

Less  than  three  years  ago.  Congress  mandated  a  period  of  local  experimentation  and 
study  to  identify  the  best  methods  for  reforming  civil  litigation.  The  experiments 
mandated  by  the  CJRA  are  currently  underway  and  the  report  of  the  Judicial  Con- 
ference is  due  in  little  more  than  two  years.  Congress  should  be  asked  at  least  to 
delay  these  controversial  changes  in  the  Federal  Rules  of  Civil  Procedure  until  the 
results  of  those  CJRA  experiments  can  be  completed  and  analyzed. 

Respectfully  submitted 

Leo  J.  Jordan, 
Practice  Section, 
Tort  and  Insurance. 

Louise  A.  LaMothe, 

Litigation  Section. 

Cameron  C.  Gamble, 
General  Practice  Section. 

John  J.  McCann, 
Business  Law  Section. 

Mark  G.  Sessions, 
Young  Lawyers  Division. 


Senator  Heflin.  Mr.  Fitzpatrick? 

STATEMENT  OF  JAMES  F.  FITZPATRICK 

Mr.  Fitzpatrick.  Judge  Heflin,  Mr.  Chairman  and  Senator 
Hatch,  I  am  appearing  here  today  on  behalf  of  the  insurance,  ac- 
counting, and  securities  industries.  Let  me  emphasize  at  the  outset 
that  these  business  communities  have  a  significant  stake  in  proce- 
dural changes  that  would  reduce  unnecessary  expense  and  delay  in 
civil  cases.  These  companies  are  the  ones  who  pay  the  enormous 
expenses  associated  with  unnecessary  and  burdensome  discovery 
procedures.  They  are  constantly  looking  for  ways  to  make  litigation 
more  efficient. 

Many  of  the  proposed  amendments  advanced  by  the  Judicial 
Conference  will  meet  these  goals.  However,  we  are  profoundly  trou- 
bled by  the  proposal  to  amend  Federal  Rule  of  Civil  Procedure 
26(a).  For  the  reasons  discussed  in  detail  in  our  statement,  which 
we  ask  be  included  in  the  record,  we  urge  the  Senate  to  act  affirm- 
atively to  strike  that  proposal  before  it  goes  into  effect  on  Decem- 
ber 1st  of  this  year. 

The  business  groups  we  represent  are  opposed  to  the  proposed 
rule  because  it  would  impose  a  far-reaching  and  draconian  change 
in  the  way  discovery  is  conducted,  which  most  observers  believe 
will  increase,  not  decrease,  the  costs  and  inefficiencies  of  litigation. 

The  proposed  rule  is  likely,  we  believe,  to  create  a  new  genera- 
tion of  disputes  over  the  sufficiency  of  disclosure  and  the  necessity 
for  court-imposed  sanctions  that  will  add  an  additional  layer  of  liti- 
gation to  an  already  overburdened  system.  That  would  make  more 
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By  requiring  parties  to  disclose  information  to  their  adversaries 
automatically  and  on  an  ongoing  basis,  the  proposed  amendment 
effectively  requires  litigants  to  invest  time,  money,  and  personnel 
resources  in  the  service  of  their  adversaries.  It  also  threatens  the 
most  fundamental  elements  of  our  adversary  system:  the  lawyer's 
duty  of  loyalty,  to  represent  zealously  one's  own  clients,  and  more 
broadly  the  attorney-client  relationship.  But  most  strikingly,  it 
would  do  all  this  without  awaiting  the  results  of  the  civil  justice 
reform  experiments  that  this  committee  authored  and  Congress 
mandated  in  1990  in  the  CJRA,  the  Civil  Justice  Reform  Act. 

That  Reform  Act  set  in  motion  a  5-year  period  of  experimentation 
with  a  variety  of  approaches  for  improving  the  disposition  of  civil 
suits.  Those  experiments,  developed  with  inputs  from  all  users  of 
the  civil  justice  system,  are  now  underway.  Forty-four  districts  al- 
ready have  CJRA  plans  in  place,  and  the  remaining  50  will  have 
them  in  place  by  December  1st  of  this  year.  And  there  are  going 
to  be  two  major  empirical  studies  conducted  to  evaluate  the  results 
of  those  experiments  and  make  a  recommendation  to  the  Congress 
in  December  1995. 

Now,  those  mandatory  plans,  the  mandatory  disclosure  provi- 
sions of  the  first  44  plans  are  summarized  in  ejdiibit  2  of  our  writ- 
ten statement.  As  that  exhibit  demonstrates,  those  first  44  plans 
reflect  a  broad  diversity  of  approaches  to  mandatory  disclosure. 
Forty  percent  of  those  plans  don't  include  any  form  of  mandatory 
disclosure,  and  the  vast  majority  of  districts  through  their  plans 
have  chosen  not  to  implement  disclosure  rules  that  are  as  sweeping 
as  rules  26(a). 

If  the  case  were  clear,  if  it  were  a  priori  that  the  rule  26(a)(1) 
proposals  were  the  answer,  and  the  sole  answer,  most  district 
courts  wouldn't  have  rejected  them  and  implemented  other  experi- 
ments that  seem  to  hold  more  promise.  On  the  other  hand,  enough 
districts  are  experimenting  with  rules  similar  to  rule  26(a)(1)  so 
that  information  will  ultimately  be  available  as  to  the  efficacy  of 
that  approach  and  how  it  stacks  up  against  other  approaches  to  re- 
forms. 

We  believe  the  proposal  here  today  on  rule  26(a)(1)  jumps  the 
gun  on  the  process  of  experimentation  that  Congress  mandated  be- 
fore the  results  are  in.  We  think  the  sensible  course  is  to  await  the 
results  of  the  many  forms  of  experimentation,  evaluate  them,  and 
then  decide  which  is  best. 

We  have  been  encouraged  that  there  can  be  quick  action  on  the 
House  side  to  consider  bipartisan  legislation  that  will  strike  pro- 
posed rule  26(a).  As  strong  advocates  of  truly  effective  civil  litiga- 
tion reform,  the  members  of  the  insurance,  accounting,  and  securi- 
ties community  urge  this  subcommittee  to  report  out  a  bill  prompt- 
ly that  strikes  the  provisions  of  rule  26(a)(1)  from  the  amendments 
to  the  Federal  Rules  of  Civil  Procedure  before  they  go  into  effect 
on  December  1st. 

Thank  you.  Judge  Heflin,  for  inviting  us  here,  and  we  will  an- 
swer any  questions  that  you  may  have. 

[Mr.  Fitzpatrick  submitted  the  following:! 
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Prepared  Statement  of  James  F.  Fitzpatrick  on  Behalf  of  the  American  In- 
stitute OF  Certified  Public  Accountants,  Securities  Industry  Association, 
Alliance  of  American  Insurers,  American  Insurance  Association,  National 
Association  of  Independent  Insurers,  Aetna  Life  and  Casualty  Insurance 
Company,  Allstate  Insurance  Company,  Kemper  National  Insurance  Compa- 
nies, Netherlands  Insurance  Companies,  State  Farm  Insurance  Companies 

Summary 

As  frequent  parties  to  lawsuits  in  federal  courts,  the  members  of  the  insurance, 
accounting  ana  securities  communities  for  whom  I  am  appearing  today  have  a  sig- 
nificant stake  in  changes  that  would  reduce  unnecessary  expense  and  delay  in  civil 
cases,  and  they  are  constantly  searching  for  ways  to  make  litigation  fairer  and  more 
efficient.  Nevertheless,  we  urge  that  Congress  act  affirmatively  to  strike  the  manda- 
tory disclosure  provisions  of  proposed  Rule  26(a)(1)  before  it  goes  into  effect  on  De- 
cember 1  of  this  year. 

We  oppose  Rule  26(a)(1)  because  it  seeks  to  impose  a  radical  revision  to  civil  dis- 
covery wnich  most  observers  believe  will  increase,  not  decrease,  the  costs  and  ineffi- 
ciency of  litigation  and  which  will  create  serious  new  risks  and  issues  for  Utigants. 
It  also  threatens  the  most  fundamental  elements  of  our  adversary  system — the  law- 
yer's duty  of  loyalty,  the  lawyer's  duty  to  represent  zealously  one's  client  and  the 
attorney-client  privilege.  And  it  would  do  all  of  this  without  awaiting  the  results  of 
the  civil  justice  reform  experiments  that  the  Senate  Judiciary  Committee  authored 
and  Congress  mandated  in  1990  under  the  Civil  Justice  Reform  Act  ("CJRA"). 

The  CJRA  created  a  progrsim  of  experimentation  with  a  wide  variety  of  ideas  for 
improving  the  handling  of  civil  suits  through  a  process  of  trial  and  error  and  evalua- 
tion in  local  district  courts.  The  CJRA  also  mandated  two  empirical  studies  of  the 
data  generated  by  the  experiments.  Local  CJRA  plans  will  reflect  a  diversity  of  ap- 
proaches to  discovery  reform,  including  diff"erent  variations  of  mandatory  disclosure. 

Many  districts  so  far  have  not  even  included  any  form  of  mandatory  disclosure 
in  their  plans  and  the  vast  majority  of  the  districts  have  chosen  not  to  experiment 
with  a  disclosure  rule  as  sweeping  as  Rule  26(a)(1);  most  courts  apparently  beUeve 
that  other  approaches  to  litigation  reform  hold  more  promise.  Some  districts  are  ex- 
perimenting with  rules  similar  to  Rule  26(a)(1),  so  information  will  be  available  on 
its  efficacy  and  how  it  stacks  up  against  other  approaches  to  reform. 

Rule  26(a)(1)  jumps  the  gun  on  this  process,  pushes  aside  the  experimentation 
process,  and  fundamentally  alters  established  discovery  procedures  in  an  extremely 
controversial  manner. 

It  would  be  one  thing  if  the  Rule's  merits  were  clear  and  convincing.  But,  instead, 
the  proposal  has  met  with  a  wide  spectrum  of  opposition  because  of  serious  concerns 
about  its  impact  on  civil  litigation.  Moreover,  unusual  aspects  of  the  process  by 
which  Rule  26(a)(1)  made  its  way  to  Congress  also  counsel  against  this  premature 
fundamental  revision  in  civil  Litigation  procedures.  We  therefore  urge  this  Sub- 
committee to  act  expeditiously  to  delete  this  provision  fi*om  the  amendments  to  the 
Rules. 


Introduction 

As  frequent  parties  to  lawsuits  in  federal  courts,  the  members  of  the  insurance, 
accounting  ana  securities  communities  for  whom  I  am  appearing  today  have  a  sig- 
nificant steke  in  changes  that  would  reduce  unnecessary  expense  and  delay  in  civil 
cases.  They  are  the  ones  who  pay  the  expenses  associated  with  unnecessary  and 
burdensome  procedures,  and  they  are  constantly  searching  for  ways  to  make  litiga- 
tion fairer  and  more  efficient.  We  applaud  the  Judicial  Conference  for  the  time  and 
attention  devoted  to  studying  these  problems  and  we  support  many  of  the  proposed 
amendments  because  they  will  advance  our  shared  goals.  Nevertheless,  we  are  pro- 
foundly troubled  by  the  proposal  to  amend  Federal  Rule  of  Civil  Procedure  26(a)(1), 
and  for  the  reasons  set  forth  below,  we  urge  that  Congress  act  affirmatively  to 
strike  that  proposal  before  it  goes  into  effect  on  December  1  of  this  year. 

The  proposea  amendment  to  Rule  26(a)(1)  would  create  a  new,  self-executing  and 
continuing  requirement  for  parties  to  identify  all  documents  and  witnesses  relevant 
to  the  facts  alleged  in  a  complaint  and  other  pleadings.  The  new  rule  would  require 
automatic,  early  disclosure — without  any  requirement  of  a  discovery  request  from 
the  opposing  party — of  all  witnesses  and  documentary  evidence  in  the  possession  of 
either  party  that  is  "relevant  to  disputed  facts  alleged  with  particvilarity  in  the 
pleadings."  The  rule  would  also  require  parties  to  exchange  automatically  informa- 
tion concerning  dainages  and  insurance  coverage.  Pursuant  to  proposed  Rule  37(c), 
any  party  that  is  found  to  have  violated  proposed  Rule  26(a)  will  be  prohibited  from 
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introducing  as  evidence  any  witnesses  or  information  it  failed  to  disclose,  unless  its 
failure  to  disclose  was  harmless. 

The  people  I  represent  are  opposed  to  proposed  Rvde  26(a)(1)  because  it  seeks  to 
impose  a  radical  revision  to  ci^  discovery  which  most  observers  believe  will  in- 
crease, not  decrease,  the  costs  and  inefficiency  of  litigation  and  which  will  create 
serious  new  risks  and  issues  for  Utigants.  It  will  create  disputes  over  the  sufficiency 
of  disclosure  and  the  necessity  for  court-imposed  sanctions,  adding  an  additional 
layer  of  discovery  disputes  and  encouraging  costly  over-disclosure  of  unnecessary 
and/or  irrelevant  information.  By  imposing  a  duty  to  disclose  information  to  one's 
adversary,  automatically  and  on  an  ongoing  basis,  the  proposed  amendment  in  effect 
requires  litigants  to  invest  time,  money  and  personnel  resources  in  the  service  of 
their  adversaries.  It  also  threatens  the  most  fundamental  elements  of  our  adversary 
system — the  lawyer's  duty  of  loyalty,  the  lawyer's  duty  to  represent  zealously  one's 
client  and  the  attorney-client  privilege.  Most  strikingly,  it  would  do  all  of  this  with- 
out awaiting  the  results  of  the  civil  justice  reform  experiments  that  the  Senate  Judi- 
ciary Committee  authored  and  Congress  mandated  in  1990  under  the  Civil  Justice 
Reform  Act  ("CJRA"). 

In  the  CJRA,  Congress  created  a  program  of  experimentation  with  a  wide  variety 
of  ideas  for  improving  the  handling  of  civil  suits,  based  upon  input  from  all  "users" 
of  the  civil  justice  system  through  a  process  of  trial  and  error  and  evaluation  in  local 
district  courts.  The  period  of  local  experimentation  mandated  by  the  CJRA  is  now 
underway.  Forty-four  districts  already  have  CJRA  plans  in  place;  the  remaining  dis- 
tricts will  have  their  plans  in  place  by  December  1,  1993.  Piirsuant  to  the  statute, 
two  separate  empirical  studies  will  be  conducted  on  the  data  generated  by  these  ex- 
periments. The  results  of  these  studies  will  be  submitted  to  Congress  by  December 
31,  1995. 

As  the  first  forty-four  plans  indicate,  local  CJRA  plans  will  reflect  a  diversity  of 
approaches  to  discovery  reform,  including  different  variations  of  mandatory  disclo- 
sure. Nearly  forty  percent  of  districts  so  far  have  not  even  included  any  form  of 
mandatory  disclosure  in  their  plans.  The  vast  majority  of  the  districts  have  chosen 
not  to  experiment  with  a  disclosure  rule  as  sweeping  as  Rule  26(a)(1)  would  man- 
date; most  courts  apparently  believe  that  other  approaches  to  Utigation  reform  hold 
more  promise.  Some  districts  are  experimenting  with  rules  similar  to  Rule  26(a)(1), 
so  information  will  be  available  on  its  efficacy  and  how  it  stacks  up  against  other 
approaches  to  reform. 

Rule  26(a)(1)  jumps  the  gun  on  this  process,  pushes  aside  the  experimentation 
process,  and  fundamentally  alters  estabUshed  discovery  procedures  in  an  extremely 
controversial  manner.  It  cannot  help  but  undermine  the  CJRA  effort  as  the  courts 
and  litigants  struggle  to  interpret  and  implement  the  new  national  mandate. 

It  would  be  one  thing  if  the  Rule's  merits  were  clear  and  convincing.  But,  instead, 
a  wide  spectrum  of  organizations  have  expressed  overwhelming  opposition  because 
of  serious  concerns  about  the  negative  impact  that  the  rule  will  have  on  civil  litiga- 
tion. Moreover,  the  process  by  which  Rule  26(a)(1)  was  forwarded  to  Congress — with 
the  Judicial  Conference's  Advisory  Committee  first  proposing  it,  then  deleting  it  in 
the  face  of  overwhelming  opposition,  then  restoring  it  in  a  slightly  revised  form  and 
sending  it  on  without  further  opportunity  for  public  comment,  and  the  unusual  re- 
sponse it  engendered  from  the  United  States  Supreme  Court — also  counsels  against 
this  premature  fundamental  revision  in  civil  Utigation  procedures. 

The  proposed  weakening  of  Rule  11,  which  now  provides  some  protection  against 
unsubstantiated  claims,  exacerbates  the  Rule  26(a)(1)  problem  by  cutting  back  on 
the  tools  available  for  discouraging  wasteful  and  expensive  Utigation  of  frivolous 
claims.  We  share  the  concerns  addressed  more  fully  in  the  testimony  of  Ms.  Pendell 
on  behalf  of  the  American  Insurance  Association  (AIA). 

I.  RULE  26(AX1)  UNJUSTIFIABLY  JUMPS  THE  GUN  ON  THE  PROCESS  MANDATED  BY  THE 

CIVIL  JUSTICE  REFORM  ACT  OF  1990 

When  Congress  enacted  the  Civil  Justice  Reform  Act  of  1990  i  just  three  years 
ago,  it  recognized  that  the  "solutions  to  problems  of  cost  and  delay  must  include  sig- 
nificant contributions  by  the  courts,  the  Utigants,  the  1.  , ants'  attorneys,  and  by  the 
Congress  and  the  executive  branch."  2  Congress  also  recognized  that,  in  order  to  be 


iPub.  L.  No.  101-650,  tit.  I,  28  U.S.C.  §§471-482. 
2  Pub.  L.  No.  101-650,  §102(3). 
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successful,  civil  justice  reform  would  require  a  trial  and  error  approach  conducted 
at  the  local  level  with  local  input  about  local  problems  and  needs.3 

On  its  face,  the  current  effort  to  impose  a  sweeping  form  of  mandatory  disclosure 
without  awaiting  the  outcome  of  the  process  of  local  experimentation  under  CJKA 
is  "potentially  disastrous  and  certainly  premature."  ^  Under  CJRA  Congress  man- 
dated not  one,  but  two,  comprehensive  and  searching  empmcal  studies  ot  the  ettec- 
tiveness  of  civil  cost  and  delay  reduction  techniques.  The  experiments  include  var- 
ious combinations  of  discovery  reform,  including  variations  on  the  mandatory  disclo- 
sure requirement.  Congress  should  await  the  outcome  of  these  studies  and  evaluate 
them  critically  before  imposing  as  the  national  rule  this  highly  controversial, 
untested,  fundamental  change  in  civil  litigation. 

a.  Congress  mandated  a  5 -year  period  of  experimentation  with  discovery  reforms  in 

the  civil  justice  reform  act  of  1990 

When  Congress  enacted  the  CJRA  in  1990,  it  mandated  a  series  of  steps  designed 
to  encourage  a  variety  of  experimentation  and  study  at  the  local  district  court  level 
of  ways  to  improve  the  civil  litigation  process.  First,  it  required  every  federal  district 
court  across  the  country  to  implement  experimental  reform  plans  designed  to  elimi- 
nate the  abuse,  expense  and  delay  that  have  been  cited  as  problems  with  the 
present  civil  justice  system.  . 

Pursuant  to  the  CJRA,  each  district  must  develop  a  reform  plan  in  consultation 
with  an  advisory  group  comprised  of  local  practitioners  and  local  htigants.  A  central 
purpose  of  each  reform  plan  is  to  assess  new,  streamlined  approaches  to  the  discov- 
ery process.  In  addition,  districts  are  encouraged  to  consider  increased  use  of  case 
management  techniques  and  increased  use  of  alternative  dispute  resolution.  All  dis- 
tricts will  have  plans  in  place  by,  ironically,  the  same  date  that  the  new  Rule 
26(a)(1)  is  scheduled  to  go  into  effect  absent  Congressional  action— December  1  ot 
this  year.  The  results  of  these  reform  plans  are  to  be  evaluated  and  presented  to 
Congress  by  the  end  of  1994. ^  .      ,  x         /•  i 

In  addition  to  the  general  directive  that  each  district  implement  a  reform  plan, 
the  CJRA  established  ten  "pilot  districts"  that  were  required  to  unplement  reform 
plans  by  December  31,  1991.6  After  three  years,  the  results  of  these  pilot  programs 
will  be  evaluated  by  "an  independent  organization  with  expertise  in  federal  court 
management  *  *  *  [which  will]  compare  those  results  to  the  impact  on  costs  and 
delays  in  10  other  districts,  and  prepare  a  report."  7  At  that  point,  the  Judicial  Con- 
ference is  also  to  submit  a  report  to  Congress,  recommending  either  expansion  of 
the  pilot  program  or  alternative,  more  cost  effective  programs  to  reduce  waste  and 
delay  in  civil  litigation;  the  Conference  is  then  to  proceed  to  implement  its  preferred 
approach  through  the  Rules  Enabling  Act  process.s        , ,    ,     ,       ,  ,    ,. 

In  addition  to  the  ten  pilot  programs,  the  CJRA  estabhshed  a  demonstration  pro- 

fram  under  which  it  required  five  additional  district  courts  to  conduct  specificproce- 
ural  experiments.  9  The  Federal  Judicial  Center  and  the  Administrative  Office  of 
the  United  States  Courts  will  collect  and  analyze  empirical  data  fi"om  these  dem- 
onstration districts.  The  Judicial  Conference  must  report  the  results  of  the  pilot  pro- 
grams and  the  demonstration  programs  to  Congress  by  December  31,  1995.1° 

3  Justices  ScaUa,  Thomas  and  Souter  (in  their  opinion  objecting  to  the  new  mandatory  disclo- 
sure rule,  see  below)  similarly  opined  that  "local  experiments  to  reduce  discover'  costs  and 
abuse  are  essential  before  major  revision  *  *  *."  Order  and  Memorandum  Transmitting  Amend- 
ments to  the  Federal  Rules  of  Civil  Procedure  to  the  Congress,  April  22,  1993  at  5  (Scalia  J 
dissenting)  (joined  in  relevant  part  by  Thomas,  J.  and  Souter,  J.)  (hereinafter  Statement  ot  Jus- 
tice Scalia")  (emphasis  in  original). 

4  Statement  of  Justice  Scaha  at  4. 

6  The  statute  required  these  pilot  districts  to  apply  specific  principles  and  guidelines  of  litiga- 
tion management,  many  of  which  related  to  alternative  discovery  reforms,  bee   ZH   u.b.u. 

'  7  136  Cong  Rec.  S17575  (daily  ed.  Oct.  27,  1990)  (statement  of  Senator  Biden).  The  independ- 
ent organization  selected  to  evaluate  the  effectiveness  of  the  pilot  programs  is  the  Rand  Cor- 
poration. 

9  Pub.  L.  No.  101-650,  §104. 

10  Pub.  L.  No.  101-650,  §  104(d).  ,  .„       ^  ., 
The  suggestion  has  been  made  that  the  studies  currently  underway  will  not  necessarily 

produce  specific  data  on  mandatory  disclosure.  It  is  not  clear  why  that  would  be  the  case,  if 
it  is  Of  course,  the  most  important  information  from  the  studies  will  be  what  combination  ot 
ideas  for  addressing  cost  and  delay  in  Utigation  works  best.  Moreover,  there  is  no  reason  to  be- 
Ueve  that  others,  including  academics,  will  not  take  advantage  of  the  opportumty  that  the  CJKA 
experiments  presents  and  look  at  a  wide  variety  of  issues  not  specifically  addressed  by  the  statu- 
tonly-mandated  studies.  But,  at  bottom,  if  there  is  a  concern  about  the  extent  of  the  data  that 
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b.  In  authoring  and  passing  the  CJRA,  the  senate  enthusiastically  endorsed  the  proc- 
ess of  local  experimentation  with  controversial  new  techniques  for  streamlining 
civil  litigation 

Congress  enacted  the  CJRA  with  overwhelming,  bipartisan  support  in  both  the 
House  and  the  Senate.  It  grew  out  of  ideas  developed  by  a  task  force  that  Chairman 
Biden  commissioned  in  1988  to  recommend  ways  of  alleviating  excessive  costs  and 
delay  in  the  civil  jvistice  system.  The  Brookings  Institution  and  the  Foundation  for 
Change  convened  that  task  force,  and  it  consisted  of  well-respected  attorneys  from 
the  plaintiffs'  and  defendants'  bars,  civil  rights  and  women's  rights  lawyers,  attor- 
neys representing  consumer  and  environmental  organizations,  representatives  of  the 
insurance  industry,  general  counsels  of  major  corporations,  former  judges  and  law 
professors.il 

The  Task  Force  published  a  report  entitled:  Justice  For  All — Reducing  Costs  and 
Delay  in  Civil  Litigation  12  (hereinafter  "Brookings  Task  Force  Report").  This  report 
contained  twelve  procedural  recommendations  for  improving  the  federal  civil  justice 
system.  The  cornerstone  was  the  creation  by  each  district  court  of  a  "Civil  Justice 
Reform  Plan,"  developed  with  assistance  from  its  local  bar.is  The  Task  Force  re- 
viewed a  wide  variety  of  reform  proposals  and  ultimately  selected  the  district-by- 
district  civil  justice  reform  plan  mechanism  as  the  most  effective  way  to  reduce  the 
costs  and  delays  in  the  civil  justice  system.  In  the  Task  Force's  view,  individual 
courts,  in  consultation  with  local  users  of  the  federal  court  system,  would  be  in  the 
best  position  to  assess  the  causes  of  excessive  costs  and  delays  in  a  particular  dis- 
trict and  to  craft  a  reform  plan  that  addressed  those  problems. 

The  Senate  Judiciary  Committee  strongly  supported  the  district  court  experimen- 
tation mechanism  and  embodied  it  in  the  legislation  that  became  the  GJRA.  As 
Chairman  Biden  put  it,  "[CJRA)  attacks  the  cost  and  delay  problems  straight  up 
and  head-on.  It  combines  what  the  experts  consider  to  be  the  essential  ingredients 
for  a  comprehensive  reform  program  *  *  *."  i4  The  CJRA  provided  a  mechanism  by 
which  district  courts  around  the  country  could  experiment  with  various  solutions  to 
expense  and  delay  in  civil  litigation  and  thereby  provide  a  basis  for  evaluating  those 
solutions  on  their  merits:  "The  legislation  identifies  the  chief  components  that  must 
be  in  each  plan,  but  leaves  it  to  every  district  and  every  district  court  to  fill  in  the 
specifics  of  the  plan  based  on  its  own  particular  needs. '  is  As  the  Senate  Judiciairy 
Committee  wrote  in  its  report  to  similar  effect: 

There  are  a  remarkable  number  of  gifted  and  talented  judges,  magistrates, 
clerks,  and  administrators  in  the  Federal  court  system  *  *  *.  Prior  to  this 
legislation,  there  was  no  adequate  means  of  drawing  upon  these  resources 
in  every  district  court.  Now  there  is  a  means  of  doing  so.  There  is  a  basis 
for  extending  nationally  the  ideas  that  have  been  developed  and  will  con- 
tinue to  be  developed  at  the  local  level,  i^ 

The  Senate  Committee  recognized  that  reforms  which  enjoy  broad-based  support 
from  the  local  bench,  bar  and  other  users  of  the  civil  justice  system  are  more  likely 
to  succeed  than  major  changes  imposed  without  developing  such  support  and  con- 
sensus, i''  We  believe  this  is  particularly  true  for  as  radical  a  change  as  mandatory 
disclosure. 

Senator  Thurmond,  a  cosponsor  of  the  CJRA,  similarly  emphasized  in  his  com- 
ments in  support  of  the  legislation  the  value  that  the  process  would  obtain  from  "the 
input,  wisdom  and  practical  experience  of  those  who  practice  before  the  Federal 
courts  every  day."  18  He  echoed  the  importance  of  local  experimentation  for  finding 
the  best  solutions  for  the  problems  in  civil  litigation: 

[T]he  bill  directs  each  of  the  Federal  district  courts  to  develop  and  imple- 
ment civil  justice  delay  and  reduction  plans  within  guidelines  set  forth  by 


the  CJRA-mandated  studies  will  produce,  there  is  no  reason  why  legislative  history  (accompany- 
ing legislation  deleting  Rule  26(aXl))  cannot  expressly  ask  that  the  studies  include  information 
on  experimentation  with  mandatory  disclosure. 

11 A  list  of  Task  Force  members  is  attached  as  Exhibit  1. 

12  Reprinted  in  The  Civil  Justice  Reform  Act  of  1990  and  the  Judicial  Improvements  Act  of 
1990:  Hearings  on  S.  2027  and  S.  2648  Before  the  Senate  Committee  on  the  Judiciary,  S.  Hrg. 
1097,  101st  Cong.,  2d  Sess.  421  (1990)  (hereinafter  "Senate  Hearings"). 

^^Brookings  Task  Force  Report  at  19-20;  Senate  Hearings  at  445-46. 

1*  Senate  Hearings  at  1-2. 

16 /d.  (statement  of  Chairman  Biden). 

16 S.  Rep.  No.  416,  101st  Cong.,  2d  Sess.  15  (1990)  (hereinafter  "Senate  Report"). 

"Senate  Report  at  15. 

18  Senate  Report  at  4  (quoting  Thurmond's  statement  at  the  Senate  Judiciary  Committee  hear- 
ing on  the  bill,  Senate  Hearing  at  311.) 
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Congress.  The  district  courts  have  been  given  flexibility  to  create  proce- 
dures and  policies  commensurate  with  the  characteristics  of  their  own  par- 
ticular dockets.  19 

The  House  of  Representatives  also  strongly  supported  the  district-by-district  ap- 
proach embodied  in  the  CJRA.20  Its  Judiciary  Committee  Report  on  the  legislation 
affirmed  that  the  district  plan  mechanism  was  intended  to  redress,  among  other 
things,  excessive  costs  and  delays  in  discovery:  "Several  districts  have  developed 
successful  techniques  for  controUing  discovery,  and  it  is  the  intent  of  the  Committee, 
through  this  legislation,  to  encourage  such  techniques."  21 

c.  The  CJRA  plans  already  in  place  have  adopted  a  variety  of  discovery  reforms; 
mandatory  disclosure  is  only  one  of  the  reform  ideas  that  district  courts  are  trying, 
and  only  a  fraction  have  decided  that  sweeping  disclosure  of  the  type  proposed  as 
the  national  rule  here  should  even  be  part  of  their  experimental  plans 

To  date,  forty-four  of  the  nation's  ninety-foiir  districts  have  implemented  a  CJRA 
plan.22  The  plans  adready  in  place  have  taken  a  variety  of  approaches  to  reforming 
or  streamlining  the  process  of  discovery.  Few  incorporate  a  rule  of  the  dimensions 
of  Rule  26(a)(1). 

Comprehensive  information  about  all  CJRA  plans  implemented  before  December 
31,  1991,  34  districts  in  all,  is  available  in  two  publications — a  1992  report  of  the 
ABA's  Litigation  Section23  and  a  1992  report  prepared  by  the  Judicial  Conference 
of  the  United  States.24  Ten  additional  districts  have  implemented  CJRA  plans  since 
these  reports  were  published.25 

Significantly,  nearly  forty  percent  of  the  districts  with  CJRA  plans  in  place  have 
not  included  any  mandatory  disclosure  requirement  as  part  of  their  reform  plans. 
Moreover,  of  the  twenty-eight  districts  that  have  adopted  some  form  of  mandatory 
disclosure,  only  ten  appear  to  require  disclosure  as  broad  in  scope  and  as  far-reach- 
ing as  the  proposed  amendment  to  Rule  26(a)(l).26  Apparently,  the  trial  judges  and 
advisory  groups,  acting  under  the  CJRA,  have  not  regarded  mandatory  disclosure, 
as  proposed  in  Rule  26(a)(1),  as  the  clear  solution  to  the  problems  with  civil  litiga- 
tion in  the  federal  courts.  A  nimiber  of  advisory  groups  have  affirmatively  rejected 
the  idea  of  mandatory  disclosure.  Indeed,  some  have  expressed  the  very  concerns 
we  have — that  mandatory-  disclosure  "will  increase  discovery  disputes  and  not  de- 
crease them  as  beHeved,"27  that  it  is  an  unproven  concept  and  that  it  must  be  ap- 
proached with  great  caution,  if  at  all.28 

1.  Document  disclosure 

In  the  twenty-eight  districts  that  have  mandatory  disclosure  requirements,  the 
nature  of  the  document  disclosure  requirement  varies  widely.  Some  courts  have  lim- 
ited their  mandatory  disclosure  rules  to  certain  types  of  cases,  such  as  expedited 
cases  or  pro  se  prisoner  cases  (S.D.N.Y.)29,  complex  cases  (N.D.  Texas)  or  personal 
injury,  medical  malpractice,  employment  discrimination,  and  civil  RICO  cases  (D. 
Del.).  Other  covuts  have  implemented  mandatory  disclosure  for  a  limited  period  of 
time  (E.D.  New  York)  or  in  a  limited  number  of  cases  on  each  judge's  calendar  (S.D. 


19  Senate  Hearings  at  3. 

20H.R.  Rep.  No.  732,  101st  Cong.,  2d  Sess.  10  (1990). 

ziHouse  Report  at  10. 

22  As  described  above  (p.  3),  the  remaining  fifty  districts  are  required  to  commence  such  plans 
by  December  1,  1993.  ^    ^.  .,  r 

23  Section  of  Litigation,  American  Bar  Association,  Report  of  The  Task  Force  on  the  Civil  Jus- 
tice Reform  Act  (July  1992)  (hereinafter  "ABA  Report"). 

24  Judicial  Conference  of  the  United  States,  Civil  Justice  Reform  Act  Report:  Development  and 
Implementation  of  Plans  by  Early  Implementation  Districts  and  Pilot  Courts  (June  1,  1992) 
(hereinafter  "Judicial  Conference  Report"). 

25  We  reviewed  copies  of  these  plans  at  the  Administrative  Office  of  the  United  States  Courts, 
where  they,  along  with  the  original  34  plans,  are  available  for  public  inspection. 

26  A  chart  summarizing  the  mandatory  disclosure  provisions  that  the  forty-four  districts  have 
adopted  is  attached  to  this  statement  as  Exhibit  2.  .      . 

27  Report  of  the  Civil  Justice  Reform  Act  Advisory  Group  of  the  United  States  District  Court 
for  the  District  of  New  Mexico,  November  20,  1992  at  55. 

28  See  Report  and  Plan  of  the  Civil  Justice  Reform  Act  Advisory  Group  of  the  United  States 
District  Court  for  the  Southern  District  of  Texas,  October  18,  1991  (rejecting  "a  universal  vol- 
untary disclosure  requirement  in  the  absence  of  more  thorough-going  empirical  research  into  the 
experience  of  courts  where  existing  local  rules  require  such  voluntary  disclosure"). 

29  According  to  the  ABA  Report,  the  Southern  District  of  New  York  limits  this  disclosure  re- 
quirement to  expedited  cases,  while  the  Judicial  Conference  Report  says  the  District  imposes 

standardized  discovery"  only  in  pro  se  prisoner  cases. 
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Texas).3o  In  addition,  the  courts  have  defined  in  a  variety  of  ways  the  breadth  of 
the  document  disclosixre  requirement.  For  instance,  the  Northern  District  of  Califor- 
nia limits  its  document  disclosure  rule  to  documents  that  tend  to  support  the  dis- 
closing party's  positional  and  the  Western  District  of  New  York  limits  its  document 
disclosure  rule  to  documents  relied  on  in  drafting  the  pleadings.  Even  within  dis- 
tricts, there  is  variation  in  the  approach  to  document  disclosure.32 

2.  Identification  of  potential  witnesses 

The  ABA  Report  indicates  that,  of  the  districts  with  mandatory  disclosure  provi- 
sions, only  about  half  include  disclosure  regarding  potential  witnesses.  Again,  even 
among  those  requiring  some  disclosiire,  there  is  wide  variation  as  to  the  types  of 
cases  in  which  disclosure  is  reqviired  and  the  extent  of  disclosiire  reqviired.  Few  pro- 
visions are  as  sweeping  as  the  proposed  Rxole  26(a)(  1). 

3.  Other  areas  of  disclosure 

In  the  other  (and  less  controversial)  areas  of  disclosure  covered  by  Rule  26(a)(1), 
the  districts  have  also  taken  divergent  approaches.  In  contrast  to  proposed  Rule 
26(a)(1),  only  seven  of  the  plans  described  in  the  ABA  Report  specifically  mandate 
new  disclosures  regarding  expert  witnesses,  and  only  five  of  the  plans  specifically 
require  new  disclosures  of  information  relevant  to  damages  computation.  Indeed, 
none  of  the  districts  reported  on  in  the  ABA  Report  has  a  mandatory  disclosure  re- 
quirement as  sweeping  as  Rule  26(a)(1)  when  considered  in  its  entirety. 

4.  The  plans  in  place  in  the  home  states  of  subcommittee  and  committee  members 

demonstrate  the  variety  of  approaches  to  disclosure  being  tried  under  the  CJRA 
The  variety  of  experimentation  under  the  CJRA  in  the  controversial  area  of  man- 
datory disclosure  is  apparent  just  upon  examination  of  the  district  courts  in  states 
represented  by  meml^rs  of  this  Subcommittee.33  For  instance,  the  United  States 
District  Courts  for  the  Northern  District  of  Ohio  and  the  District  of  Maine  have  not 
included  mandatory  disclosure  of  any  form  in  their  plans.  According  to  the  Judicial 
Conference  Report,  the  Eastern  District  of  Wisconsin's  plan  mandates  disclosure  of 
a  more  limited  scope  than  Rule  26(a)(l)3'»  while  the  Western  District  of  Wisconsin's 
plan  requires  disclosure  only  of  expert  witnesses  at  a  preliminary  pretrial  con- 
ference. On  the  other  hand,  the  Southern  District  of  Illinois  has  adopted  disclosure 
requirements  that  are  similar  in  scope  to  the  requirements  of  proposed 
Rule26(a)(l).36 

A  similar  variety  of  plans  implemented  under  the  CJRA  appears  if  we  widen  our 
consideration  to  the  district  courts  in  states  represented  by  members  of  thefull  Judi- 
ciary Committee.36  Thus,  the  United  States  District  Court  for  the  District  of  Utah 
has  not  included  mandatory  disclosure  of  any  form  in  its  plans.  The  District  of  Dela- 
ware has  developed  mandatory  document  disclosure  requirements,  but  only  for  lim- 
ited categories  of  cases.  The  Eastern  District  of  Pennsylvania  and  the  District  of 
Wyoming  have  adopted  disclosure  requirements  that  are  similar  in  scope  to  the  re- 
quirements of  Rule  26(a)(1).  The  District  of  Massachusetts  has  implemented  disclo- 
sure requirements  that  are  similar  to  the  requirements  of  the  proposed  rule  but  are 
left  at  least  in  part  to  the  discretion  of  the  judge  to  apply  in  individual  cases. 

The  variation  within  the  state  of  California  alone  reflects  the  diversity  of  the  ex- 
perimentation already  underway.  Neither  the  Eastern  District  of  California  nor  the 
Southern  District  of  California  has  adopted  any  new  mandatory  disclosure  provi- 
sions. The  plan  in  place  for  the  Northern  District  of  California  requires  mandatory 
disclosure  of  all  persons  known  to  have  discoverable  information  about  factual  mat- 
ters and  all  unprivileged  documents  in  the  partes  control  that  tend  to  support  the 
positions  that  the  disclosing  party  has  taken  or  is  reasonably  likely  to  take  in  the 


80  The  District  of  Alaska  has  similarly  indicated  an  intent  to  experiment  with  mandatory  dis- 
closure only  in  a  limited  subset  of  cases  (to  date  imdetermined). 

31  The  Northern  District  of  Georgia  and  the  Eastern  District  of  Wisconsin  also  limit  document 
disclosure  to  documents  that  support  a  party's  position. 

32  For  example,  in  the  Northern  District  of  Indiana,  there  are  four  different  mandatory  disclo- 
sure reauirements  in  place,  and  in  the  Eastern  District  of  Texas  there  are  three  different  man- 
datory disclosure  requirements  in  place. 

33  A  chart  summarizing  the  approach  to  mandatory  disclosure  in  the  districts  in  the  states 
that  the  Subcommittee  members  represent  is  attached  to  this  statement  as  Exhibit  3. 

34  The  plan  exempts  "simple  cases"  from  the  use  of  mandatory  interrogatories. 

35  The  courts  in  the  states  represented  by  the  remaining  members  of  this  Subcommittee  have 
not  yet  implemented  their  CJRA  plans.  ...  •     ^u      ^  ,. 

38  A  chart  summarizing  the  approach  to  mandatory  disclosure  in  the  districts  in  the  states 
that  Uie  Committee  members  represent  is  attached  to  this  statement  as  Exhibit  4. 
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case.  Even  that  limited  requirement  does  not  apply  to  cases  before  all  judges  or  to 
all  types  of  cases.s'' 

*     s|>     * 

The  actual  experience  with  the  implementation  of  the  CJRA  confirms  what  the 
statute  itself  and  its  legislative  history  suggests:  The  opportunity  to  develop  local 
plans  produces  a  variety  of  ideas  and  approaches.  Most  unportantly  for  the  present 
discussion,  those  plans  do  not  reflect,  by  a  long  shot,  universal  acceptance  of  manda- 
tory disclosure,  let  alone  disclosure  as  sweeping  as  that  required  dv  Rule  26(a)(1). 
Under  these  circumstances,  there  is  no  basis  to  proceed  to  adopt  Kule  26(a)(1)  as 
the  new  national  standard.38 

Some  have  argued  that  the  Rule  26(a)(l)'s  provision  allowing  local  courts  and  in- 
dividual judges  to  "opt  out"  from  the  Rule's  provisions  means  that  no  harm  will 
come  from  allowing  the  new  national  rule  to  go  into  effect.  But  this  claim  simply 
ignores  the  reality  of  how  the  local  plans  were  drafted  and  what  would  be  required 
to  "opt  out." 

Forty-four  districts  already  are  operating  under  plans,  and  most  other  districts 
have  drafted  plans  against  the  background  of  the  current  discovery  rules.  To  recon- 
sider their  plans  in  light  of  a  new  national  mandatory  disclosure  rule  would  require 
the  districts  to  redo  a  process  that  already  took  years  for  some  of  them  to  complete. 
Many  districts  will  not  bother  or  will  not  be  able  to  respond,  and  so  the  option  to 
"opt  out"  will  not  be  a  real  one. 

Moreover,  many  districts  undoubtedly  would  be  inclined  to  sit  back  and  wait  to 
see  how  the  new  rule  is  interpreted  and  implemented,  a  process  that  will  take  many 
years  and  a  great  deal  of  judicial  resources,  and  we  believe  will  be  very  disruptive 
of  civil  litigation.  At  the  least,  the  process  of  interpreting  and  implementing  the  pro- 
posed rule  would  consume  significant  time  and  attention.  In  addition,  the  implemen- 
tation of  a  new,  national  mandatory  discovery  rule  will  inevitably  send  a  signal  that 
this  is  a  Utigation  reform  idea  that  has  already  been  accepted  as  the  general  stand- 
ard. 39 

In  sum,  it  is  simply  unreaUstic  to  say  that  this  radical  change  is  harmless  because 
it  includes  the  opportunity  for  courts  to  "opt  out".  The  national  rules  carry  far  more 
impact  and  authority  than  that  argument  recognizes,  and  it  ignores  the  difficulties 
associated  with  re-writing  the  CJI^  plans  at  this  late  date  to  respond  to  the  new 
rule.  With  the  CJRA  plans  in  place  and  the  near-universal  concern  with  the  impact 
of  this  mandatory  disclosure  provision,  there  is  no  justification  for  this  radical  alter- 
ation. It  would  put  the  burden  of  action  in  the  wrong  place. ^o 


3'' The  Central  District  of  California  has  not  yet  adopted  a  plan.  However,  it  already  has  a 
local  Rule  that  requires  some  initial  disclosure  by  the  parties. 

38  Those  tracking  the  CJRA  experiments  report  that  it  is  too  early  in  the  process  to  evaluate 
the  effectiveness  of  the  various  plans.  Even  the  plans  put  in  place  in  1992  have  had  little  time 
to  take  effect,  given  the  varying  times  in  the  litigation  process  when  the  new  requirements  are 
triggered.  Indeed,  none  of  the  14  annual  assessments  filed  to  date  with  the  Administrative  Of- 
fice of  the  United  States  Courts  by  districts  with  CJRA  plans  in  place  includes  any  information 
about  the  effectiveness  of  the  districts'  mandatory  disclosure  rules.  It  is  our  understanding  that 
Uttle  concrete  information  is  expected  to  be  available  before  1994. 

However,  a  recent  sxu^ey  of  attorneys  in  Maricopa  County,  Arizona,  which  has  been  experi- 
menting for  over  a  year  wifii  a  disclosure  requirement  si'Jiilar  to  Rule  26(a)(1),  seems  to  confirm 
the  nature  of  its  defects.  Those  attorneys  reported  overwhelmingly  that  disclosure  has  increased 
the  costs  of  litigation,  chilled  the  willingness  of  clients  to  disclose  information  to  their  own  coun- 
sel, and  interfered  with  the  attorney  work  product  and  attorney/client  communication  privileges, 
and  has  not  led  to  earlier  disposition  of  cases  nor  reduced  unnecessarily  adversarial  conduct  or 
"litigation  by  ambush"  techniques.  See  Attorneys  Doubt  Zlaket  Rules,  Agree  with  Some  at  March 
Hearing,  Maricopa  Lawyer,  April,  1993,  at  1  (attached  as  Exhibit  5  to  this  Statement). 

39  At  the  same  time,  there  need  be  no  concern  that  the  deletion  of  this  radical  change  will 
be  interpreted  as  a  rejection  of  the  idea  of  mandatory  reform.  Congress  can  make  it  crystal  clear 
in  the  legislative  history  that  the  reason  for  the  deletion  is  the  desire  to  await  the  outcome  of 
the  CJRA  experimentation  and  that  Congress  is  not  making  an  ultimate  judgment  concerning 
the  merits  of  this  or  any  mandatory  disclosure  provision  or  any  other  litigation  reform  method 
being  tested  in  the  local  plans. 

•*oSome  concern  has  also  been  expressed  that  a  legal  challenge  could  be  mounted  to  experi- 
mentation with  discovery  under  the  CJRA,  on  the  ground  that  local  rules  cannot  be  inconsistent 
with  the  rules  promulgated  under  the  Rules  EnabUng  Act.  In  hght  of  the  clear  intent  of  the 
CJRA — which  post-dates  the  Rules  Enabling  Act  and  mandates  that  local  districts  experiment 
with  discovery  reform  as  part  of  the  effort  to  improve  civil  litigation  procedure — it  is  hard  to 
imagine  such  an  argument  having  much  success.  Nevertheless,  to  the  degree  that  this  theoreti- 
cal argument  creates  a  concern,  the  CJRA's  authorization  of  experimentation  could  be 
reaffirmed  in  the  legislative  history  accompanying  the  deletion  of  Rule  26(aXl).  Certainly,  the 
need,  if  any,  to  clarify  this  issue  does  not  justify  the  substance  of  Rule  26(aXl)'s  radical  trans- 
formation of  the  current  rules  governing  disclosure. 
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n.  THE  PROPOSED  DISCLOSURE  REQUIREMENT  WILL  NOT  STREAMLINE  LITIGATION,  BUT 
WILL  INCREASE  COSTS  AND  CREATE  NEW  RISKS  AND  DILEMMAS  FOR  LITIGANTS 

If  the  case  had  been  clearly  made  that  mandatory  disclosiire  as  written  into  Rule 
26(a)(1)  wovild  streamline  discovery,  there  might  be  a  basis  for  ignoring  the  CJRA 
process  and  proceeding  directly  to  national  reform.  But,  to  the  contrary,  virtually 
everyone  who  has  looked  at  this  provision  has  found  it  seriously  wanting.  Indeed, 
of  the  208  comments  submitted  to  the  Advisory  Committee  of  the  Judicial  Con- 
ference in  response  to  the  original  mandatory  disclosure  requirement,  95  percent  op- 
posed the  new  rule.  Moreover,  the  Advisory  Committee  withdrew  that  proposal  in 
the  face  of  that  criticism,  and  it  looked  at  first  like  the  proposed  amendments  wovild 
move  forward  without  the  controversial  mandatory  disclosure  provision.  But  the  Ad- 
visory Committee  later  suddenly  reversed  itself,  inserted  a  slightly  revised  manda- 
tory disclosure  provision,  and  approved  it  without  allowing  any  further  opportunity 
for  pubUc  comment. 

Unfortunately,  despite  the  Judicial  Conference's  good  intentions,  serious  problems 
with  the  provision  remain. 

a.  Rule  26(a)(1)  will  increase  discovery  disputes,  complexity,  and  costs 

Most  importantly  from  the  point  of  view  of  those  I  represent  here  today,  who  are 
the  parties  paying  the  high  costs  of  litigation,  the  provision  will  likely  only  increase 
costs  and  increase  complexity,  not  alleviate  it. 

These  professionals  and  businesses  have  the  strongest  interest  in  reducing  the 
costs  and  the  delays  associated  with  civil  Litigation.  They  have  everything  to  gain 
from  discovery  reforms  that  would  truly  streamline  the  civil  litigation  process,  elimi- 
nate delays  and  decrease  costs.  However,  they  firmly  beUeve,  as  do  most  other  ob- 
servers, that  Rule  26(a)(1)  will  not  accomplish  any  of  those  goals. 

It  is  not  the  case,  as  some  have  suggested,  that  Rule  26(a)(1)  will  simply  truncate 
the  process  by  which  routine  pretrial  disclosures  are  made.  While  that  may  have 
been  its  intent,  the  Rule's  language  sweeps  much  more  broadly  and  vaguely.  A 
sweeping  discovery  request  for  all  "relevant"  information  simply  would  not  stand  up 
in  most  instances  against  challenges  for  overbreadth,  vagueness,  and  burdensome- 
ness.  While  it  is  easy  to  talk  about  terms  Uke  "core"  or  "relevant"  information,  they 
are  vague  and  imprecise  in  actued  application  to  specific  circimistances.  Even  the 
concept  of  disputed  facts  "alleged  with  particvilarity,"  which  the  proposed  rule  Ufts 
from  Fed.  R.  Civ.  P.  9(b),  is  one  whose  application  the  courts  struggle  with  even  in 
the  limited  context  in  which  it  arises  under  the  cxurent  rules. 4i  Yet  Rule  26(a)(1) 
transforms  what  would  be  an  objectionable,  vague  discovery  demand  into  the  stand- 
ard that  must  be  met  on  pain  of  serious  sanctions. 

For  these  reasons,  the  proposed  disclosure  requirement  wUl  simply  add  an  addi- 
tional layer  of  discovery  and  will  lead  to  satelhte  litigation  concerning  the  suffi- 
ciency of  disclosure  and  the  necessity  for  court-imposed  sanctions.  Because  of  the 
risk  of  serious  sanctions  for  misreading  the  new  obligation,  there  will  be  a  strong 
inclination  for  parties  to  battle  out  the  application  of  the  new  requirement  through 
motions  practice  early  in  litigation,  without  any  obvious  diminution  of  other  discov- 
ery requests  and  fights.  Parties  may  also  take  the  route  of  over-disclosure  to  avoid 
risking  violation  of  the  vague  standard  that  Rule  26(a)(1)  would  impose.  All  of  this 
means  simply  more  delays  and  more  costs  for  Utigants. 

Indeed,  Justice  Scalia  (joined  by  Justices  Thomas  and  Souter)  noted  this  irony, 
that  the  proposed  Rule  26(a)(1) 

will  likely  increase  the  discovery  burdens  on  district  judges,  as  parties  liti- 
gate about  what  is  'relevant'  to  'disputed  facts,'  whether  those  facts  have 
been  alleged  with  sufficient  particularity,  whether  the  opposing  side  has 
adequately  disclosed  the  required  information,  and  whether  it  has  fulfilled 
its  continuing  obligation  to  supplement  the  initial  disclosure.  Dociunents 
will  be  produced  that  turn  out  to  be  irrelevant  to  the  litigation,  because  of 
the  early  inception  of  the  duty  to  disclose'  and  the  severe  penalties  on  a 
party  who  fails  'to  disgorge  in  a  manner  consistent  with  the  duty.42 


■♦iFed.  R.  Civ.  P.  9(b)  provides  that  "[i]n  all  averments  of  fraud  or  mistake,  the  circumstances 
constituting  fraud  or  mistake  shall  be  stated  with  particularity." 
*2  Statement  of  Justice  Scalia  at  4  (emphasis  in  original). 
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6.  Rule  26(a)(1)  also  creates  new  risks  for  litigants  by  radically  altering  long-stand- 
ing  concepts  of  parties'  obligations  in  civil  litigation  and  of  the  attorney-client  rela- 
tionship 

The  proposed  rule,  which  imposes  a  duty  to  disclose  automatically  and  on  an  on- 

foing  basis  information  to  one's  adversary,  means  that  parties  no  longer  wiU  simply 
e  responsible  for  responding  to  discovery  requests.  Instead,  the  rules  themselves 
wovild  create  for  parties  and  their  counsel  a  broad  and  vague  requirement  to  evalu- 
ate constantly  what  information  might  be  considered  "relevant"  to  the  facts  pleaded 
and  to  disclose  immediatelv  all  such  information.  To  avoid  violating  the  rule,  parties 
would  be  required  to  conduct  a  "reasonable"  investigation  and  disclose  what  they 
leam.'isCompUance  with  these  requirements  would  be  judged  through  twenty-twen- 
ty hindsight. 

This  reformulation  of  the  pretrial  adversary  process  is  so  radical  that  it  threatens 
the  most  fundamental  elements  of  our  adversary  system.  It  requires  litigants  to  use 
their  time,  money  and  persoimel  resources  in  effect  to  aid  the  opposing  side  in  Uti- 
gation.  Moreover,  as  Justice  Scalia  put  it,  "[r)equiring  a  lawyer  to  make  a  judgment 
as  to  what  information  is  'relevant  to  disputed  facts'  plainly  requires  him  to  use  his 
professional  skills  in  the  service  of  the  adversary."  -" 

The  problems  created  by  this  radical  transformation  of  the  parties'  and  counsel's 
duties  is  explored  further  in  the  statement  submitted  at  this  hearing  on  behalf  of 
Lawyers  for  Civil  Justice  and  others.  We  join  wholeheartedly  in  that  discussion  of 
the  serious  risks  and  dilemmas  that  Rule  26(a)(1)  would  create. 

III.  CONGRESS  SHOULD  SCRUTINIZE  THE  PROPOSED  RULE  CHANGES  WITH  UNUSUAL  CARE 
IN  LIGHT  OF  THE  SUPREME  COURT'S  TEPID  "APPROVAL,"  SERIOUS  PROCEDURAL  CON- 
CERNS, AND  THE  BREADTH  OF  OPPOSITION  TO  MANDATORY  DISCLOSURE 

The  statement  submitted  on  behalf  of  the  Lawyers  for  Civil  Justice  and  others 
also  ejcplains  with  great  authority  why  Congress  can  and  shovild  act  here  under  the 
Rules  EnabUng  Act  to  strike  proposed  Rule  26(a)(1).  We  concur  and  join  with  that 
explanation.  We  want  to  emphasize  in  particular  three  important  and  unusual  cir- 
cxunstances  that  are  present  here  and  which  counsel  in  favor  of  careful  Congres- 
sional scrutiny. 

First,  the  Supreme  Court's  review  was  extraordinary,  to  say  the  least.  Three  Jus- 
tices— Scalia,  Thomas  and  Souter — dissented  vigorously  on  the  mandatory  disclo- 
svu-e  provision.45  Justice  White  filed  a  separate  stetement  in  which  he  explained  the 
extremely  limited  role  that  he  believed  the  Court  takes  in  reviewing  proposed  Rule 
changes,  which  he  described  as  restricted  to  evaluating  whether  'the  rulemaking 
process  has  failed  to  function  properly."  ^e  And,  perhaps  most  strikingly,  picking  up 
on  that  theme,  in  his  letter  to  Congress  transmitting  the  proposed  changes  on  behalf 
of  the  Court,  Chief  Justice  Rehnquist  wrote,  "While  the  Court  is  satisfied  that  the 
required  procedxires  have  been  observed,  this  transmittal  does  not  necessarily  indi- 
cate that  the  Court  itself  would  have  proposed  these  amendments  in  the  form  sub- 
mitted." 4? 

Second,  the  mandatory  disclosure  requirement  was  subject  to  so  much  criticism 
during  the  notice-and-  comment  stege  of  promulgating  the  proposed  amendments 
that  tiie  Judicial  Conference  dropped  it  fix»m  the  proposed  amendments,  and  then 
suddenly  restored  it  at  the  last  minute  in  a  revised  form.  That  revised  version  of 
the  mandatory  disclosure  requirement  was  never  subject  to  public  comment  or  dis- 
cussion, but  was  simply  sent  on  to  the  Supreme  Court. 

Third,  the  mandatory  disclosure  requirement  has  been  criticized  by  professional 
groups  on  both  sides,  plaintiff  and  defense,  and  by  litigants  like  us.  For  example, 
and  aside  from  the  overwhelming  opposition  expressed  during  the  Judicial  Con- 
ference proceedings,  the  Chamber  of  Commerce  and  the  Association  of  Defense  Trial 
Attorneys  joined  with,  among  others,  the  Public  Citizen  Litigation  Group  in  a  sub- 
mission to  the  Supreme  Coxrrt  in  opposition  to  the  mandatory  disclosure  require- 


43See  Proposed  Rule  26(g)  (1)  and  Advisory  Committee's  Note,  reprinted  in  Amendments  to 
the  Federal  Rules  of  Civil  Procedure  and  Forms,  H.R.  Doc.  No.  74,  103rd  Cong.,  1st  Sess.  at 
229  (1993). 

*♦  Statement  of  Justice  Scalia  at  5. 

46  Justice  Scalia,  joined  by  Justice  Thomas,  also  objected  strenuously  to  the  proposed  weaken- 
ing in  Rule  11. 

4«  Statement  of  Justice  White,  accompanying  Order  and  Memorandum  Transmitting  Amend- 
ments to  the  Federal  Rules  of  Civil  Procedure  to  the  Congress,  April  22,  1993,  at  5. 

47  April  22,  1993  Letter  from  Chief  Justice  William  H.  Rehnquist  to  Speaker  of  the  House  of 
Representatives  Thomas  S.  Foley,  transmitting  proposed  amendments  to  the  Federal  Rules  of 
Civil  Procedure. 
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ment.  I  understand  that  a  representative  of  Public  Citizen  will  reiterate  that  opposi- 
tion in  testimony  during  this  hearing  today.  The  Department  of  Justice  and  the 
American  Bar  Association  have  also  recently  voiced  their  opposition  to  Rule  26(a)(1) 
taking  effect.  Indeed,  I  am  unaware  of  many  supporters  of  the  proposal  outside  of 
the  Judicial  Conference. 

IV.  THE  WEAKENING  OF  RULE  11  EXACERBATES  THE  PROBLEMS  THAT  RULE  26(AX1) 
WOULD  CREATE  AND  IS  OTHERWISE  UNWISE 

The  risks  that  Rule  26(a)(1)  creates — additional,  unnecessary  and  unfair  costs  and 
burdens — is  only  increased  by  the  proposed  alteration  in  Rule  11,  which  today  pro- 
vides at  least  some  deterrence  of  frivolous  filings.  By  weakening  its  application  gen- 
erally and  eliminating  entirely  its  application  to  discovery  disputes,  litigants  in  ef- 
fect are  given  additional  leeway  to  press  baseless  claims,  including  claims  concern- 
ing the  mandatory  disclosure  obligations,  with  fewer  attendant  risks.  Yet,  it  is  far 
from  clear  that  the  case  has  been  made  for  accepting  this  additional  cost  to  litigants 
like  those  I  represent  here  today,  who  are  often  the  target  of  frivolous  "strike  suits," 
designed  to  ejrtort  nuisance  value  settlements. 

In  this  regard,  I  note  the  concerns  expressed  in  the  more  comprehensive  discus- 
sion of  the  problems  with  the  proposed  amendments  to  Rule  11  contained  in  the 
statement  submitted  for  this  hearing  by  Ms.  Pendell  on  behalf  of  the  American  In- 
surance Association,  and  I  ask  the  Subcommittee  to  give  those  concerns  serious  con- 
sideration. 

CONCLUSION 

Rule  26(a)(1)  reaches  out  in  an  area  of  great  controversy  to  impose  nationwide  a 
radical  change  in  civil  discovery  rules,  a  change  that  is  almost  universally  viewed 
as  a  change  for  the  worst,  and  it  does  so  at  the  very  moment  that  the  courts  are 
developing  a  record  on  civil  litigation  reform  under  a  program  of  experimentation 
that  Congress  mandated. 

The  House  Subcommittee  on  Intellectual  Property  and  the  Administration  of  Jus- 
tice conducted  a  hearing  on  this  subject  on  June  16,  1993.  In  the  wake  of  that  hear- 
ing, we  are  optimistic  that  the  House  Subcommittee,  under  the  leadership  of  Chair- 
man William  Hughes,  will  move  swiftly  to  address  the  Rule  26(a)(1)  issue,  made  ur- 
gent by  the  Rules  changes'  December  1  effective  date.  As  strong  advocates  of  truly 
effective  civil  litigation  reform,  the  people  I  represent  before  you  today  urge  this 
Subcommittee  to  write  and  report  legislation  that  strikes  the  provisions  of  Rule 
26(a)(1)  from  the  amendments  to  the  Federal  Rules  of  Civil  Procedure. 

Thank  you  for  inviting  me  to  appear  before  you  today. 
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EXHIBIT    1 


MEMBERS   OF   THE    TASK    FORCE 


The  following  were  members  of  the  Brookings  Task  Force  on  Civil 
Justice  Reform: 

DEBRA  BALLEN  is  Vicc  President  foF  PoHcy  Development  and 
Research  at  the  American  Insurance  Association  in  Washington, 
D.C.,  where  she  is  responsible  for  long-range  planning  on  a  variety 
of  issues  affecting  the  property-casualty  insurance  industry. 

ROBERT  BANKS  isCounsel  to  Latham  &  Watkins  in  New  York. 
He  was  formerly  General  Counsel  of  the  Xerox  Corporation  and 
Chairman  of  the  Board  of  the  American  Corporate  Counsel  Asso- 
ciation. 

ROBERT  G.  BEGAM  is President ofLangcrman, Begam, Lcwts 
and  Marks,  P.A.,  in  Phoenix,  Arizona.  He  has  served  as  President 
of  the  Association  of  Trial  Lawyers  of  America. 

GIDEON  CASHMANisa  scnior  partner  at  Pryor,  Cashman, 
Sherman  &  Flynn  in  New  York. 

ALFRED  w.  CORTESE  isa  partner  at  Kirkland  &  Ellis,  Wash- 
ington, D.C.,  who  has  litigated  numerous  commercial,  antitrust, 
tort,  and  products  liability  cases  in  the  courts  and  administrative 
agencies.  He  is  a  former  Assistant  Executive  Director  of  the  Federal 
Trade  Commission  and  is  currently  a  member  of  the  Executive 
Committee  of  Lawyers  for  Civil  Justice. 

5USAN  GET2ENDANNER  is  a  partner  at  Skaddcn,  Arps,  Slate, 
Meagher  &  Flom  in  Chicago,  Illinois.  She  was  formerly  a  judge  in 
the  United  States  District  Court  for  the  Northern  District  of  Illinois. 

MARK  GITENSTEIN  (Reporter)  is  Counsel  to  Mayer,  Brown 
k  Piatt  in  Washington,  D.C.,  and  Executive  Director  of  the  Founda-    1 
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tion  for  Change,  Washington,  D.C.  He  was  formerly  Chief  Counsel 
to  the  Judiciary  Committee  of  the  U.S.  Senate. 

BARRY  GOLDSTEIN  is  Director  of  the  Washington  office  of 
the  NAACP  Legal  Defense  and  Educational  Fund. 

lAMiE  GORELiCK  is  a  partner  at  Miller,  Cassidy,  Larrocca  (Jc 
Lewin  in  Washington,  DC.  She  is  currently  Secretary  to  the  Ameri- 
can Bar  Association's  Section  of  Litigation  and  was  Chair  of  its 
Committee  on  Complex  Crimes  Litigation.  She  has  also  taught  trial 
advocacy  at  the  Harvard  Law  School. 

MARCiA  D.  CREENBERCfRis  the  Managing  Attorney  of  the 
National  Women's  Law  Center  in  Washington,  DC.  She  founded 
the  Women's  Ri^s  Project  of  the  Center  for  Law  and  Social  Policy 
and  has  practiced  law  wkh  Caplin  k.  Drysdale  in  Washington. 

PATRICK  HEAD  is  the  Vicc  President  and  General  Counsel  of 
the  FMC  Corporation.  He  previously  held  the  same  position  for 
Montgor«ery  Ward. 

DEBORAH  HENSLERis  Director  of  Research  at  the  Institute 
for  Civil  Justice,  Rand  Corporation,  Santa  Monica,  California. 

W.MICHAEL  HOUSE  is  a  partner  at  Shaw,  Pittman,  Potts  ^t 
Trowbridge  in  Washingkw,  D.C.  He  was  formerly  Administrative 
Assistant  to  Senator  Howeti  Heflin. 

SHIRLEY  iiuFSTEDLER  is  3  partner  at  Hufstcdlef,  Miller,  Kaus 
ic  Beardsley  in  Los  Angeles.  She  formerly  served  as  U.S.  Secre- 
tary of  Education,  a  federal  judge  on  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  a  cour^  and  state  court  judge  in 
California. 

KENNETH  KAY  isa  partner  at  Preston,  ThotJgriaison,  EUis  <5c 
Holn\an,  Washington,  DC,  aa\d  Executive  DBrectt>r  of  the  Couwcil 
on  Research  and  Technology.  He  was  forn*erly  i  Counsel  to  the 
judiciary  Committee  of  the  U.S.  Senate  and  LegisUtivt  Director  for 
Sei\ator  Max-Baucus. 

GENE  xiMM€t44^N  istheLe^ifilAtiveDieectorbf theConsumef 
F*HVr3rion«f  ▲rn^rica  wfat«re'Ke<iiflects^tiieiederabcmi^sle{?islative 
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and  regulatory  intervention  program.  He  was  formerly  a  staff 
attorney  for  Congress  Watch. 

NORMAN  KRivosHA  is  Executive  Vice  President-Admini- 
stration and  General  Counsel  for  Ameritas  Financial  Services  of 
Lincoln,  Nebraska.  He  was  formerly  the  Chief  Justice  of  the  Ne- 
braska Supreme  Court. 

LEO  LEVIN  is  Leon  Meltzer  Professor  of  Law  Emeritus  at  the 
University  of  Pennsylvania  Law  School,  specializing  in  civil  proce- 
dure and  judicial  administration.  He  was  formerly  Director  of  the 
Federal  Judicial  Center. 

CARL  u.  LiGCio  is  the  General  Counsel  of  Emst  &  Young  in 
New  York.  He  was  formerly  Chairman  of  the  Board  of  the  Ameri- 
can Corporate  Counsel  Association. 

ROBERT  E.  LiTAN  (Reporter)  is  a  Senior  Fellow  and  Director 
of  the  Center  for  Economic  Progress  within  the  Economic  Studies 
Program  at  the  Brookings  Institution.  He  is  also  Counsel  to  Powell, 
Goldstein,  Frazer  &  Murphy  in  Washington,  D.C.,  and  a  Visiting 
Lecturer  in  Banking  Law  at  the  Yale  Law  School. 

FRANK  MCFADOEN  is  the  Senior  Vicc  President  and  General 
Counsel  of  Blount,  Inc.  He  was  formerly  Chief  judge  of  the  United 
States  District  Court  for  the  District  of  Alabama  and  he  is  currently 
Chairman  of  the  Board  of  the  American  Corporate  Counsel  Asso- 
ciation. 

FRANCIS  MccovERM  IS  3  Profcssor  of  Law  at  the  School  of 
Public  Health,  University  of  Alabama  at  Birmingham.  He  has 
served  as  a  special  master  in  severe!  major  cases  involving  toxic  tort 
allegations. 

STEPHEN  B.  MiDDLEBROOK  is  the  Seniof  Vicc  President  and 
General  Counsel  at  Aetna  Life  4c  Casualty.  He  served  on  the  Ameri- 
can Bar  Association's  Action  Commission  to  Improve  the  Tort 
Liability  System  and  was  a  founder  of  the  American  Corporate 
Counsel  Association,  where  he  now  serves  on  the  Executive  Com- 
mittee. 
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EDWARD  MULLER  is  Vicc  President,  General  Counsel,  and 
Chief  Administrative  Officer  of  Whittaker  Corp>oration.  He  for- 
merly practiced  law  with  the  Washington,  D.C.,  firm  of  Leva, 
Hawes,  Symington,  Martin  <Sc  Oppenheimer. 

ROBERT  M.  OSGOOD  is  a  partner  in  charge  of  litigation,  antitrust, 
arbitration  and  competition  law  services  in  the  London  office  of 
Sullivan  «Sc  Cromwell.  He  was  formerly  Managing  Partner  of  the 
firm's  Litigation  Group  in  New  York. 

ALAN  PARKER  is  Deputy  Executivc  Director  of  the  Associa- 
tion  of  Trial  Lawyers  of  America.  He  was  formerly  General  Counsel 
to  the  House  Judiciary  Committee. 

RICHARD  PAUL  is  Vice  President  and  General  CounselofXerox 
Corporation.  He  was  previously  in  private  law  practice. 

JUDYTH  PENDELL  is  an  Assistant  Vicc  President  of  Law  and 
Public  Affairs  at  Aetna  Life  &  Casualty,  where  she  oversees  the 
company's  civil  justice  reform  efforts. 

JOHN  A.  PENDERGRASS  is  3  Senior  Attomcy  in  the  Research 
and  Policy  Analysis  Division  of  the  Environmental  Law  Institute. 
He  formerly  taught  law  at  the  Illinois  Institute  of  Technology, 
Chicago-Kent  College  of  Law,  and  practiced  law  in  the  public  and 
private  sectors. 

GEORGE  PRIEST  isthe  John  M.  Olin  Professor  of  Law  and 
Economics  at  the  Yale  Law  School,  where  he  teaches  torts,  products 
liability,  insurance  policy,  and  antitrust  law.  He  also  directs  the 
Program  in  Civil  Liability  at  the  Yale  Law  School. 

CHARLES  B.  RENFREW  is  3  Director  and  Vicc  Pfcsident-Law 
of  the  Chevron  Corporation.  He  was  formerly  a  United  St3tes 
District  Judge  for  the  Northern  District  of  California  snd  Deputy 
Attorney  General  of  the  United  States. 

TONY  ROiSMAN  isOf Counscl toCohcn, Milstein& Hausfcld, 
Washington,  D.C.  He  fonnerly  served  as  the  Director  of  Trial 
Lawyers  for  Public  Justice  3nd  as  Chief  of  the  Hazardous  Waste 
Section  of  the  Land  and  Natural  Resources  Division  of  the  VS. 
Department  of  Justice. 
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JOHN  F.  scHMUTZ  is  the  Senior  Vice  President  and  General 
Counsel  for  E.l.  duPont  de  Nemours  &  Company,  Wilmington, 
Delaware. 

CHRISTOPHER  scHROEOER  isa ProfessoT of Lawat the Duke 
University  Law  School,  where  he  teaches  civil  procedure,  environ- 
mental law,  and  property.  Previously  he  practiced  law  with 
McCutchen,  Doyle,  Brown  &  Emerson  and  Armour,  Schroeder,  St. 
John  and  Wilcox,  specializing  in  civil  litigation. 

BILL  WAGNER  isa  trial  lawyer  in  Tampa,  Florida,  who  rep- 
resents claimants  in  personal  injury  and  wrongful  death  matters. 
Currently  he  is  the  President  of  the  Association  of  Trial  Lawyers  of 
America. 

DIANE  WOOD  is  Associate  Dean  and  Professor  of  Law  at  the 
University  of  Chicago  Law  School.  Formerly  she  practiced  law 
with  Covington  ic  Burling  in  Washington,  D.C. 

In  addition  to  the  above  members,  several  individuals  provided 
valuable  assistance  to  the  task  force  during  its  deliberations.  They 
include: 

Jeffrey  Connaughton,  Special  Assistant,  Senate  Judiciary  Committee 
Terrence  Dungworth,  Institute  for  Civil  Justice,  Rnnd  Corporation 
Frank  Flegal,  Professor  of  Law,  Georgetown  Unixjersity  Law  School 
Mary  Kay  Kane,  Professor  of  Law,  Hastings  College  of  Law,  University 

of  California 
Jeffrey  Peck,  General  Counsel,  Senate  Judiciary  Committee 
The  Honorable  Robert  F.  Peckham,  Chief  Judge.  Northern  District  of 

California 
Leonard  M.  Ring,  CImirman  of  the  Torts  and  Insurance  Practice  Section 
of  the  American  Bar  Association  and  former  President  of  tlie  Associa- 
tion of  Trial  Lawyers  of  America 
Maurice  Rosenberg,  Professor  of  Laxo.  Columbia  Law  School 
The  Honorable  Carl  Rubin,  Chief  Judge.  Southern  District  of  Ohio 
Thomas  J.  Scheuerman,  Associate  General  Counsel.  3M  Corporation 
Molly  Selvin,  Institute  for  Civil  Justice.  Rand  Corporation 


f 
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EXHIBIT  2 


District  Court  Civil  Justice  Expense 
and  Delay  Reduction  Plans: 
Mandatory  Document  and  Witness  Disclosure^ 


District 


Mandated  Disclosure 


D.  Alaska 


The  court  is  implementing  some 
as  yet  undetermined  form  of 
mandatory  disclosure  on  an 
"experimental  basis"  in  a 
limited  number  of  cases. 


E.D.  Arkansas 


None 


E.D.  California 


None 


N.D.  California 


I 


Parties  must  disclose  documents 
in  their  custody  or  control 
that  are  reasonably  available 
and  tend  to  support  positions 
the  disclosing  party  has  taken 
or  is  reasonably  likely  to 
take.   The  parties  must  also 
disclose  information  regarding 
persons  known  to  have 
discoverable  information  about 
factual  matters  relevant  to  the 
case.   The  plan  exempts  certain 
types  of  cases  from  the 
disclosure  requirements, 
including  class  actions  and 
multidistrict  litigation. 


Compiled  from  information  in  (1)  Section  of 
Litigation,  American  Bar  Association,  Report  of  the  Task 
Force  on  the  Civil  Justice  Reform  Act  app.  B-1  (July 
1992)  ("ABA  Report"),  (2)  Judicial  Conference  of  the 
United  States,  Civil  Justice  Reform  Act  Report; 
Development  and  Impleaentation  of  Plans  By  Early 
Implementation  Districts  and  Pilot  Courts  12  &  exhibit  D 
(June  1,  1992)  ("Judicial  Conference  Report"),  (3)  CJRA 
plans  on  file  at  the  Administrative  Office  of  the  United 
States  Courts,  One  Colximbus  Circle,  N.E.,  Washington, 
D.C.  20544,  and  (4)  General  Order  No.  34,  Case 
Management  Pilot  Program  (N.D.  Cal.  1992). 
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S.D.  California 


None 


D.  Connecticut 


None 


D.  Delaware 


Parties  must  provide  a  general 
description  of  documents  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim  or  defense,  but  only  in 
personal  injury,  medical 
malpractice,  employment 
discrimination  and  civil  RICO 
cases.   In  all  types  of  cases, 
parties  must  disclose 
information  regarding  persons 
with  knowledge  of  facts  related 
to  the  litigation  and  persons 
interviewed  in  connection  with 
the  litigation. 


S.D.  Florida 


No  additional  requirements.   A 
local  rule  already  requires 
parties  to  exchange  documents 
and  witness  lists. 


N.D.  Georgia 


Each  party  must  answer 
mandatory  interrogatories 
developed  by  the  court. 
Interrogatories  require  parties 
to  list  all  witnesses  that  will 
or  may  be  present  at  trial, 
including  a  description  of  the 
issues  to  which  each  will 
testify.   Parties  are  also 
required  to  describe  or  produce 
each  document  in  their  control 
which  supports  that  party's 
claims  or  defenses. 


D.  Idaho 


Parties  must  disclose 
information  regarding  persons 
with  knowledge  that 
significantly  bears  on  any 
claim  or  defense,  a  list  of  all 
known  witnesses  that  will  be 
called  at  trial  and  a  copy  or 
description  of  records. 
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reports,  photographs  or  "other 
potential  trial  exhibits"  to  be 
used  at  trial. 


S.D.  Illinois 


Parties  must  disclose  documents 
and  tangible  items  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense.   They  must  also 
disclose  information  regarding 
persons  likely  to  have 
information  that  bears 
significantly  on  any  claim  or 
defense  and  the  subject  matters 
on  which  they  are  likely  to 
have  information. 


N.D.  Indiana 


The  district  is  experimenting 
with  four  different  plans 
requiring  varying  degrees  of 
disclosure.   Judge  Miller's 
standard  order  is  modelled 
after  proposed  Rule  26(a)(1). 
The  other  judges'  disclosure 
orders  are  more  narrow  in 
scope. 


S.D.  Indiana 


None 


D.  Kansas 


None 


E.D.  Louisiana 


Nature  of  any  disclosure  to  be 
determined  at  the  discretion  of 
the  the  court. 


D.  Maine 


None 


D.  Massachusetts 


Parties  must  provide  copies  or 
a  description  of  all  documents 
reasonably  likely  to  bear 
substantially  on  any  claim  or 
defense.   In  addition,  a 
judicial  officer  may  order 
parties  to  identify  all  persons 
who  witnessed  or  participated 
in  the  events  giving  rise  to 
the  claim  and  all  persons 
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believed  to  have  substantial 
discoverable  information  along 
with  a  brief  summary  of  the 
information  known  to  each 
person. 


D.  Northern  Mariana 
Islands 


Parties  must  disclose  documents 
and  tangible  items  in  their 
control  which  are  relevant  to 
disputed  facts  alleged  with 
particularity  in  the  pleadings. 
They  must  also  disclose 
information  regarding  persons 
likely  to  have  information 
relevant  to  disputed  facts 
alleged  with  particularity  in 
the  pleadings  and  the  subject 
matters  on  which  they  are 
likely  to  have  information. 


W.D.  Michigan 


None 


W.D.  Missouri 


None 


D.  Montana 


Parties  must  provide  a 
description  of  all  documents 
and  tangible  evidence 
reasonably  likely  to  bear  on 
any  claim  or  defense.   Parties 
must  also  disclose  the  identity 
of  each  person  known  or 
believed  to  have  discoverable 
information  along  with  a 
description  of  the  subject 
matters  about  which  the  person 
is  likely  to  have  information. 


D.  New  Jersey 


None 


D.  New  Mexico 


Pending  the  effective  date  of 
the  proposed  amendments  to  the 
Federal  Rules  of  Civil 
Procedure,  the  court  adopted  a 
local  rule  modelled  on  proposed 
Rule  26(a) (1) . 
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E.D.  New  York 


Parties  must  provide  a  general 
description  of  all  documents  in 
their  control  bearing 
significantly  on  any  claim  or 
defense,  all  documents  relied 
on  in  preparing  the  pleadings, 
and  all  documents  expected  to 
be  used  to  support  allegations. 
Parties  must  also  disclose 
information  regarding  all 
persons  with  pertinent 
information  respecting  claims 
or  defenses.   This  rule  shall 
only  remain  in  effect  for  18 
months,  beginning  February  1, 
1992.   The  local  advisory  group 
was  to  commence  a  study  of  the 
mandatory  disclosure  rules  nine 
months  after  the  rule  took 
effect. 


S.D.  New  York 


Relevant  documents  must  be 
disclosed,  but  only  in 
expedited  cas«s.   "Standardized 
discovery  procedures"  apply  in 
prisoner  pro  se  cases. 


N.D.  New  York 


None 


W.D.  New  York 


Parties  must  disclose  documents 
relied  on  in  drafting  the 
pleadings.   Local  rules  also 
encourage  voluntary  exchange  of 
information  and  the  use  of 
"cooperative  discovery 
devices. " 


N.D.  Ohio 


None 


W.D.  Oklahoma 


Parties  must  provide  a  general 
description  of  all  documents 
and  tangible  items  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense. 


D.  Oregon 


None 
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E.D,  Pennsylvania 


Parties  must  provide  a  general 
description  of  all  documents 
and  tangible  things  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense.   They  must  also 
disclose  information  regarding 
persons  reasonably  likely  to 
have  information  that  bears 
significantly  on  any  claim  or 
defense,  and  identify  the 
subject  matters  on  which  they 
are  likely  to  have  information. 


W.D.  Tennessee 


The  court  will  encourage 
voluntary  exchange  of 
information  through  "informal 
judicial  persuasion"  at  the 
pretrial  conference  and  at 
other  "appropriate  times." 


E.D.  Texas 


Parties  must  disclose  documents 
and  tangible  items  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense.   They  must  also 
disclose  information  regarding 
persons  likely  to  have 
information  that  bears 
significantly  on  any  claim  or 
defense,  identify  the  subject 
matters  on  which  they  are 
likely  to  have  information,  and 
provide  a  summary  of  the 
substance  of  the  information 
known  by  the  person.   The 
disclosure  requirements  apply 
only  to  cases  in  three  of  the 
court's  six  case  "tracks." 


S.D.  Texas 


Each  judge  is  encouraged  to 
require  mandatory  disclosure  in 
at  least  20  cases. 


N.D.  Texas 


In  cases  deemed  complex, 
parties  must  identify  all 
persons  with  information 
relevant  to  the  claims  or 
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defenses  and  disclose  the 
location  and  custodian  of  all 
relevant  documents. 


W.D.  Texas 


Parties  must  disclose  a  list  of 
proposed  witnesses  and  a  list 
of  proposed  trial  exhibits. 


D.  Utah 

D.  Virgin  Islands 


None 

Parties  must  provide  a 
description  of  all  documents 
and  tangible  items  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense.   They  must  also 
disclose  information  regarding 
persons  likely  to  have 
information  that  bears 
significantly  on  any  claim  or 
defense,  and  identify  the 
subject  matters  on  which  they 
are  likely  to  have 
information. 


E.D.  Virginia 


None 


N.D.  West  Virginia 


Parties  must  provide  copies  or 
descriptions  of  all  documents 
and  tangible  items  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense.   They  must  also 
disclose  information  regarding 
persons  reasonably  likely  to 
have  information  that  bears 
significantly  on  any  claim  or 
defense,  and  identify  the 
subject  matters  on  which  they 
are  likely  to  have 
information. 


S.D.  West  Virginia 


None 
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E.D.  Wisconsin 


The  parties  must  answer 
mandatory  interrogatories. 
Interrogatories  rec[uire  parties 
to  list  all  witnesses  with 
knowledge  of  any  fact  alleged 
in  the  complaint  along  with  a 
summary  of  each  witness' 
information.   Parties  must  also 
describe  or  produce  all 
docxaments  that  support  that 
party's  claims  or  defenses. 


W.D.  Wisconsin 


There  are  no  disclosure 
requirements  for  documents  or 
fact  witnesses,  but  parties 
must  disclose  information 
regarding  expert  witnesses. 


D.  Wyoming 


Parties  must  provide  copies  or 
description  of  documents  and 
tangible  items  in  their  control 
likely  to  bear  significantly  on 
any  claim  or  defense.   They 
must  also  provide  a  list  of 
fact  witnesses  with  a  summary 
of  expected  testimony. 
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EXHIBIT  3 


CJRA  Plans  of  District 
Courts  in  States  of  Subcommittee  Members: 
Mandatory  Document  and  Witness  Disclosure^- 


State 

District 

AL 

N.D.  Alabeuna 

S.D.  Alabama 

M.D.  Alabama 

Mandated  Disclosure 
No  plan  in  place 
No  plan  in  place 
No  plan  in  place 


S.D.  Illinois 


N.D.  Illinois 
CD.  Illinois 


Parties  must  disclose  documents 
and  tangible  items  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense.   They  must  also 
disclose  information  regarding 
persons  likely  to  have 
information  that  bears 
significantly  on  any  claim  or 
defense  and  the  subject  matters 
on  which  they  are  likely  to 
have  information. 

No  plan  in  place 

No  plan  in  place 


lA 


N.D.  Iowa 
S.D.  Iowa 


No  plan  in  place 
No  plan  in  place 


Compiled  from  information  in  (1)  Section  of 
Litigation,  American  Bar  Association,  Report  of  the  Task 
Force  on  the  Civil  Justice  Reform  Act  app.  B-1  (July 
1992)  ("ABA  Report"),  (2)  Judicial  Conference  of  the 
United  States,  Civil  Justice  Reform  Act  Report; 
Development  and  Implementation  of  Plans  By  Earlv 
Implementation  Districts  and  Pilot  Courts  12  &  exhibit  D 
(June  1,  1992)  ("Judicial  Conference  Report"),  (3)  CJRA 
plans  on  file  at  the  Administrative  Office  of  the  United 
States  Courts,  One  Columbus  Circle,  N.E.,  Washington, 
D.C.  20544,  and  (4)  General  Order  No.  34,  Case 
Management  Pilot  Program  (N.D.  Cal.  1992). 
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ME 


D.  Maine 


None 


OH 


N.D.  Ohio 
S.D.  Ohio 


None 

No  plan  in  place 


SC 


D.  South  Carolina 


No  plan  in  place 


WI 


E.D.  Wisconsin 


W.D.  Wisconsin 


The  parties  oust  answer 
mandatory  interrogatories. 
Interrogatories  require  parties 
to  list  all  witnesses  with 
knowledge  of  any  fact  alleged 
in  the  complaint  along  with  a 
summary  of  each  witness 
information.   Parties  must  also 
describe  or  produce  all 
documents  that  support  that 
party's  claims  or  defenses. 

There  are  no  disclosure 
requirements  for  documents  or 
fact  witnesses,  but  parties 
must  disclose  information 
regarding  expert  witnesses. 


I 


Ill 


EXHIBIT  4 


CJRA  Plans  of  District 
Courts  in  States  of  Judiciary  Conunittee  Members: 
Mandatory  Document  and  Witness  Disclosure^ 


District 
N . D .  Alabama 
S . D .  Alabama 
M.D.  Alabeuaa 


Mjind9t^<l  Pjsglpsure 
No  plan  in  place 
No  plan  in  place 
No  plan  in  place 


D.  Arizona 


No  plan  in  place 


E.D.  California 
N.D.  California 


None 

Parties  must  disclose  documents 
in  their  custody  or  control 
that  are  reasonably  available 
and  tend  to  support  positions 
the  disclosing  party  has  taken 
or  is  reasonably  likely  to 
take.   The  parties  must  also 
disclose  information  regarding 
persons  known  to  have 
discoverable  information  about 
factual  matters  relevant  to  the 
case.   The  plan  exempts  certain 
types  of  cases  from  the 
disclosure  requirements 
including  class  actions  and 
multidistrict  litigation. 


Compiled  from  information  in  (1)  Section  of 
Litigation,  American  Bar  Association,  Report  of  the  Task 
Force  on  the  Civil  Justice  Reform  Act  app.  B-1  (July 
1992)  ("ABA  Report"),  (2)  Judicial  Conference  of  the 
United  States,  Civil  Justice  Reform  Act  Report: 
Development  and  Implementation  of  Plans  By  Early 
Implementation  Districts  and  Pilot  Courts  12  &  exhibit  D 
(June  1,  1992)  ("Judicial  Conference  Report"),  (3)  CJRA 
plans  on  file  at  the  Administrative  Office  of  the  United 
States  Courts,  One  Columbus  Circle,  N.E.,  Washington, 
D.C.  20544,  and  (4)  General  Order  No.  34,  Case 
Management  Pilot  Program  (N.D.  Cal.  1992). 
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S.D.  California 
CD.  California 


None 

No  plan  in  place,  but  some 
disclosure  is  required  by  the 
local  rules. 


CO 


DE 


D.  Colorado 
D.  Delaware 


No  plan  in  place 


Parties  must  provide  a  general 
description  of  documents  in 
their  control  which  are  likely 
to  bear  significantly  on  any 
claim  or  defense,  but  only  in 
personal  injury,  medical 
malpractice,  employment 
discrimination  and  civil  RICO 
cases.   In  all  types  of  cases, 
parties  must  disclose 
information  regarding  persons 
with  knowledge  of  facts  related 
to  the  litigation  and  persons 
interviewed  in  connection  with 
the  litigation. 


IL 


S.D.  Illinois 


N.D.  Illinois 
CD.  Illinois 


Parties  must  disclose  documents 
and  tangible  items  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense.  They  must  also 
disclose  information  regarding 
persons  likely  to  have 
information  that  bears 
significantly  on  any  claim  or 
defense  and  the  subject  matters 
on  which  they  are  likely  to 
have  information. 

No  plan  in  place 

No  plan  in  place 


lA 


N.D.  Iowa 
S.D.  Iowa 


No  plan  in  place 
No  plan  in  place 
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ME 


D.  Maine 


None 


MA 


D.  Massachusetts 


Parties  must  provide  copies  or 
description  of  all  documents 
reasonably  likely  to  bear 
substantially  on  any  claim  or 
defense.   In  addition,  a 
judicial  officer  may  order 
parties  to  identify  all  persons 
who  witnessed  or  participated 
in  the  events  giving  rise  to 
the  claim  and  all  persons 
believed  to  have  substantial 
discoverable  information  along 
with  a  brief  summary  of  the 
information  known  to  each 
person. 


OH 


N.D.  Ohio 
S.D.  Ohio 


None 

No  plan  in  place 


PA 


E.D.  Pennsylvania 


Parties  must  provide  a  general 
description  of  all  documents 
and  tangible  items  in  their 
control  which  are  likely  to 
bear  significantly  on  any  claim 
or  defense.   They  must  also 
disclose  information  regarding 
persons  reasonably  likely  to 
have  information  that  bears 
significantly  on  any  claim  or 
defense,  and  identify  the 
subject  matters  on  which  they 
are  likely  to  have 
information. 


W.D.  Pennsylvania 
M.D.  Pennsylvania 


No  plan  in  place 
No  plan  in  place 


SC 


D.  South  Carolina 


No  plan  in  place 


SD 


D.  South  Dakota 


No  plan  in  place 
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UT 


VT 


D.  Utah 
D.  Vermont 


None 


No  plan  in  place 


WI 


E.D.  Wisconsin 


W.D.  Wisconsin 


The  parties  must  answer 
mandatory  interrogatories. 
Interrogatories  require  parties 
to  list  all  witnesses  with 
knowledge  of  any  fact  alleged 
in  the  complaint  along  with  a 
summary  of  each  witness' 
information.   Parties  must  also 
describe  or  produce  all 
documents  that  support  that 
party's  claims  or  defenses. 

There  are  no  disclosure 
requirements  for  documents  or 
fact  witnesses,  but  parties 
must  disclose  information 
regarding  expert  witnesses. 


WY 


D.  Wyoming 


Parties  must  provide  copies  or 
descriptions  of  documents  and 
tangible  items  in  their  control 
likely  to  bear  significantly  on 
any  claim  defense.   They  must 
also  provide  a  list  of  fact 
witnesses  with  a  summary  of 
expected  testimony. 
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Attorneys  Doubt 
Zlaket  Rules, 
Agree  with  Some 
at  March  Hearing 


AruoTM  drfetiv  auomm  ha\r  vrrtuui  (lo\ibu 
wticther  [hr  »o<aII«l  Zlakcl  RuJrt  arc  »<roifv 
pluhing  ihcir  intended  purpose,  according  to 
re^poniM  in  -a  wirvcy  of  (ho*e  auomov  Tlir  opiniom 
were  from  171  aitomcyn  who  iruinKd  qucjhotmairfs 
%em  by  the  Arizotu  Aisociaoon  of  Ucfmie  OhuiicI. 

The  reipontci  were,  up  (o  10  to  one  in  somr 
tnitai)cc«,  tliAi  tlic-  rule*  have  chilled  dieno'  vrfUin^eH 
tt>  level  with  tlxnr  own  aitoniry.  havr  incmucd  cosu  to 
dicntj  and  conflict  %iaili  utJirr  Supreinc  Court  nilei 
requiring  atiomcyn  tu  mainiain  cunfidetirc  and  pruix.-a 
■errruofclienM. 

Ciotrtvrxly,  (he  sunc  iinoni<.-y%  agrcrd  luo  to  one  in 
r»'»pon!k-»  ihai  Rule  3S.I.  whirli  limits  the  numlxT  of 
interrofpjtone*,  hai  "effrctivtly  alxitrd  the  perceived 
kbujc  of  excesMVv  irterrogat<»rie«.'  Additionally,  tlic>- 
said  12?>  to  S2  that  limiting  imrrrogaiorx-s  Ivai  not  «ignif- 
icantty  hindcri-d  iheir  ahilitv  to  obtain  a<.lrquate  di»fov- 
ery  in  any  inaticr.  Thi-y  also  agjred  69  to  fih  thai  Ride  50 
(d),  limiting  dcp<»5il>ons  lo  tour  luMin  except  hy  MJpuU- 
tion  or  motjrtn  showing  gCKid  catise.  i»  a  "ncccsnars-  or 
appropriate  r«ftriction"  on  dcpoutiortt. 

Results  of  the  «urvry  were  presented  at  a  hearing 
Marrli  6  by  the  Arizona  Supreux:  Court '■  (x»ininittc«  in 
Suidy  Gvil  Litigation  Abuv.-,  Cost  aiid  Delay  (iJic  'ZUlcct 
Cnmmitiee*).  The  Supreme  Co<in  recently  rt-activaied 
die  cumniiue«  to  fm^-cunc  the  ICknonth-old  rules-  Tl)c 
cttun  directed  the  conimittec,  lu*«ewer,  not  lo  uon«der 
repealing  the  rule*. 

Among  the  »<%«ral  rulcn.  Rule  J6.1.  Che  "di«ck»*ure 
rule,*  easily  is  the  inoM  coiitmveraial  aod  the  greatest 
concern  to  both  defcnv.-  and  pUintifTs  attorneys.  It 
replaced  traditional  pnxrial  diicowrry  with  mandatory 


The  common  man 

can't  afford  a 
divorce  anymore.' 


diacloMirc  by  the  parties  of  all  pertiitcnt  fiiru,  legal  theo 
ne«,  witr>c»e»,  documeiiti  und  cKpcrts  wiihtn  40  day«  of 
their  iiutial  pleading*.  The  Supnrme  Court  s»id  «pcdfi- 
cally  that  it  does  not  wani  tn  consider  repealing  Rule 
26.1  until  the  rule  las  liad  more  time  a>  ««ri. 

When  reomnmendcd  by  (he  curamitiec  and  put  intu 
eflcet  by  the  .Supreme  Court  in  19VZ.  the  rules  *»eTc 
intended  lo  reduce  dramatic.aQy  cKil  bwwii  cnata,  court 
dcbyi  aod  ktiKaiion  ambushes  \ff  ooniMidinf  bwyett. 

Justice  Thomas  Zlaket,  who  chaired  (he  <:ntnnuaec 

~  n 
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Senator  Heflin.  Mr.  McWilliams,  does  the  American  Bar  Asso- 
ciation agree  with  the  proposed  rule  change  on  11  and  the  court  re- 
porter's aspect  on  rule  30,  or  have  they  just  not  taken  any  position? 

Mr.  McWilliams.  Senator,  the  American  Bar  Association  has  not 
taken  a  position  on  an3^hing  other  than  26(a)  and  urging  its  defer- 
ral. 

Senator  Heflin.  You  didn't  take  up  any  other  of  the  rules?  That 
is  the  only  one? 

Mr.  McWilliams.  No,  sir.  I  think  basically  they  were  felt  to  be 
relatively  noncontroversial,  and  26(a)  was  really  the  only  major 
controversial  issue. 

Senator  Heflin.  All  right.  If  rule  26(a)(1)  would  be  deleted  or 
else  delayed,  should  the  amendments  limiting  depositions  and  in- 
terrogatories be  changed  or  deferred  or  deleted?  I  will  ask  that  of 
each  of  you. 

Mr.  McWilliams.  I  am  sorry.  Senator.  Once  again,  we  haven't 
taken  a  position  on  that  either,  other  than  to  urge  the  deletion  of 
portions  of  the  other  rules  that  are  directly  related  to  the  disclo- 
sure. 

Senator  Heflin.  Mr.  Hitchcock? 

Mr.  Hitchcock.  We  think  they  should  be  deleted  as  well  for 
some  of  the  reasons.  I  noted  one  thing  in  Mr.  Cortese's  statement, 
and  I  understand  Mr.  McWilliams'  limitation.  There  was  reference 
to  a  resolution  of  the  Board  of  Governors  of  the  ABA  favoring  dele- 
tion of  those  four  rules.  I  understand  the  ABA  may  not  be  in  a  po- 
sition to  testify  under  their  internal  procedures,  but  the  Board  of 
Governors  at  least  was  of  the  position  that  all  four  should  be  de- 
ferred. 

Senator  Heflin.  Of  the  ABA? 

Mr.  Hitchcock.  Of  the  ABA,  yes.  It  is  an  exhibit  to  Mr.  Cortese's 
statement  which  was  presented. 

Senator  Heflin.  Do  you  have  any  response  to  that,  Mr. 
McWilliams? 

Mr.  McWilliams.  Senator,  the  resolution  that  was  adopted  by 
the  Board  of  Governors  with  regard  to  those  rules  makes  clear  that 
it  is  a  deletion  of  the  portion  of  those  rules  as  they  relate  to  the 
disclosure,  and  nothing  further. 

Senator  Heflin.  All  right.  Mr.  Cortese,  the  same  question. 

Mr.  Cortese.  I  should  point  out  that  the  resolution,  the  rec- 
ommended resolution  that  was  proposed  for  adoption  to  the  Board 
of  Governors  was  specifically  limited  to  disclosure  because  it  says, 
"The  proposed  amendments  to  rule  26,  30,  31,  33,  and  37  (relating 
to  disclosure  of  the  Federal  rules)  be  deferred."  So  that  as  Mr. 
McWilliams  said,  the  primary  concern,  albeit  the  exclusive  concern, 
was  the  disclosure  proposal,  not  the  linkage  between  the  caps  or 
presumptive  limits  on  discovery  and  disclosure.  And  the  position  of 
the  organizations  that  I  represent  would  be  that  we  think  it  would 
be  more  appropriate,  in  light  of  our  respect  for  the  rules  enabling 
that  process  and  the  proper  function  of  Congress'  oversight  role,  to 
strike  surgically  at  just  the  most  offensive  provision.  And  although 
many  of  the  organizations  that  I  represent  and  many  of  the  indi- 
vidual clients  did  oppose  the  presumptive  limits,  they  feel  that  in 
order  to  have  the  process  take  place  in  the  best  way  possible,  it 
would  be  better  just  to  strike  26(a)(1). 
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Senator  Heflin.  Is  that  also  your  position  on  11? 

Mr.  CORTESE.  Yes,  it  is. 

Senator  Heflin.  Mr.  Fitzpatrick? 

Mr.  Fitzpatrick.  Our  view  is  that,  as  far  as  rule  26,  we  are  ask- 
ing only  that  26(a)(1)  be  stricken,  and  so  we  would  be — ^we  think 
that  is  the  appropriate  course  on  rule  26. 

Senator  Heflin.  Under  26(a)(1),  do  you  see  any  problems  per- 
taining to  notice  pleading  that  we  have  and  the  necessity  of  some 
type  of  more  particularity  necessary  to  make  rule  26(a)(1)  work 
more  effectively?  Is  there  a  relationship?  I  mean,  the  fact  that  you 
have  got  notice  pleading  and  you  don't  have  to  plead  with  particu- 
larity, will  there  have  to  be  other  requirements  before  you  could  get 
to  the  early  disclosure  operation  of  that  rule? 

Mr.  McWiLLiAMS.  Senator,  as  I  said  before,  we  have  not  gotten 
into  the  substance  of  the  proposed  26(a)(1)  changes,  but  simply 
urge  that  deletion  in  order  that  the  apparent  conflict  between  the 
CJRA  and  the  proposal  be  eliminated  and  that  the  opportunity  to 
conduct  the  experimentation  required  by  CJRA  be  undertaken. 

It  may  very  well  be  that,  as  a  result  of  the  experimentation  and 
the  analysis,  what  is  proposed  for  26(a)(1)  may  turn  out  to  be  the 
best  way  to  go.  But  we  are  not  prepared  to  get  into  the  substance 
of  it  until  that  experimentation  process  is  completed. 

Senator  Hefun.  Mr.  Hitchcock? 

Mr.  Hitchcock.  I  think  I  would  agree  with  your  question  in  the 
sense  that  one  only  gets  the  benefits  if  one  alleges  with  particular- 
ity, and  the  rule  may  simply  provide  parties  with  something  else 
to  fight  over  about  whether  or  not  there  was  enough  of  a  particular 
allegation. 

To  the  extent  that  the  mandatory  disclosure  is  proposed  is  an 
element  of  reducing  discovery  disputes  and  providing  for  more  free 
discovery,  I  am  skeptical  that  it  will  produce  that  result. 

Senator  HEFLIN.  Well,  the  disputed  facts,  if  you  get  together  with 
a  conference,  raises  the  issue. 

Mr.  Hitchcock.  Could  I 

Senator  Heflin.  Go  ahead. 

Mr.  Hitchcock.  I  didn't  mean  to  interrupt.  Sorry.  I  think  the 
conference  requirement  and  the  idea  of  a  discovery  plan  is  one  ele- 
ment that  will  be  particularly  useful  as  a  means  for  trying  to  get 
a  handle  on  a  case  and  how  much  discovery  is  required  in  the  first 
place.  And  as  I  noted  in  the  prepared  statement,  that  is  something 
that  is  useful  for  a  judge  to  take  a  hold  of  a  case  early  on  and  try 
to  find  out  how  much  there  really  is. 

The  movement  away  from  notice  pleading,  as  you  pointed  out, 
and  the  requirement  of  particularity  to  try  to  get  discovery  under 
the  requirement,  I  think  we  are  expressing  skepticism  whether  it 
will  really  work.  Perhaps  one  will  learn  more  from  the  experiments 
that  some  of  the  other  witnesses  have  talked  about,  but  I  think  it 
is  a  little  too  early  to  make  a  judgment  yet. 

Senator  Heflin.  Mr.  Cortese,  does  the  early  disclosure  result  in 
a  situation  where  it  may  undermine  the  att' — qe^s  ethical  duty  to 
his  or  her  client?  Are  these  concerns  that  aome  have  expressed 
real,  or  what  is  your  feeling  on  that? 

Mr.  Cortese.  Senator  Heflin,  I  think  they  are  very  real,  and  ba- 
sically they  have  been  repeated  a  number  of  times  in  a  number  of 
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the  comments,  some  of  which  I  have  already  referred  to.  But  the 
problem  is  this,  for  example:  If  you  have  to  engage  as  a  lawyer  in 
determining  what  claims  are  pleaded  with  particularity  and  what 
documents  and  witnesses  are  relevant  to  those  claims,  you  are,  in 
effect,  using  your  wits  in  the  interest  of  the  adversary,  and  you  are, 
in  effect,  going  contrary  to  your  obligation  to  your  client. 

Now,  we  are  not  saying  that  the  lawyer,  in  exercising  his  judg- 
ment on  behalf  of  his  client,  should  not  also  be  exercising  his  judg- 
ment on  behalf  of  the  system  and  that  he  does  not  have  an  obliga- 
tion to  the  system.  He  does.  But  the  primary  obligation  is  to  the 
client,  and  the  determination  of  whether  or  not  certain  documents 
or  categories  of  documents  sufficient  to  identify  them  in  response 
to  a  disclosure,  the  determination  of  what  witnesses  are  relevant 
to  the  disputed  allegations,  particularized  allegations,  must  call  for 
the  lawyer's  thought  processes;  it  must  call  for  the  work  product; 
it  in  some  instances  could  call  for  attorney-client  privileged  commu- 
nications. But  it,  at  the  minimum,  will  disrupt  the  relationship  be- 
tween the  lawyer  and  his  own  client  who  is  paying  him  to  rep- 
resent that  client,  not  to  find  information  that  supports  the  other 
party's  claims. 

That  is  the  problem,  and  it  puts  the  lawyer  in  a  very  difficult  po- 
sition; whereas,  if  you  have  a  specific  request,  then  you  don't  need 
to  go  through  all  of  that.  You  can  say  here  is  what  is  specifically 
requested;  what  do  I  have  and  what  does  the  client  have  that  is 
responsive  to  that  request?  I  don't  have  to  decide  what  the  request 
is.  In  effect,  what  is  happening  is  the  disclosure  requirement  puts 
you  in  a  position  of  having  to  guess  what  your  opponent's  claims 
are,  or  defenses,  and  then  you  may  be  penalized  and  second- 
guessed  for  coming  to  the  wrong  conclusion.  That  is  the  real  rub 
of  it. 

Senator  Heflin.  Well,  don't  you  have  that  obligation,  though,  to 
advise  your  client  relative  to  settlement  and  evaluation? 

Mr.  CORTESE.  Yes,  you  do,  certainly,  and  you  certainly  need  to 
make  a  thorough  investigation  to  determine  whether  or  not  settle- 
ment is  appropriate. 

I  came  across  one  comment  that  indicated — and  it  was  from  a 
judge — that  the  parties  will  be  spending  so  much  time  on  the  dis- 
closures that  they  won't  have  time  to  focus  on  the  merits  of  the 
case,  and,  therefore,  that  would  impede,  not  promote,  early  settle- 
ment. 

Senator  Heflin.  Senator  Hatch,  do  you  have  questions  or  a 
statement? 

Senator  Hatch.  Thank  you,  Mr.  Chairman.  I  am  happy  to  be 
here  as  an  ex  officio  member  of  the  subcommittee,  and  I  am  very, 
very  interested  in  these  rules  changes. 

Let  me  just  say  the  Civil  Justice  Reform  Act  expressly  requires 
the  pilot  districts  to  experiment  with  some  form  of  voluntary  infor- 
mation exchange  in  discovery  like  disclosure.  The  act  also  requires 
the  Judicial  Conference  to  report  its  findings  on  the  reduction  in 
costs  and  delays  of  these  pilot  projects. 

My  question  is:  Is  it  wise  to  go  ahead  without  having  that  proc- 
ess completed?  We  only  have  until — the  end  of  December,  Mr. 
Chairman? 

Senator  Heflin.  December  1. 


121 

Senator  Hatch.  December  1  to  make  a  determination  here  in 
Congress,  and  as  I  understand  it,  that  process  is  not  completed. 
Am  I  right  about  that? 

Mr.  McWiLLlAMS.  That  is  right,  Senator. 

Senator  Hatch.  Do  you  think  it  is  wise  to  go  forward? 

Mr.  FiTZPATRlCK.  We  certainly  believe  that  the  wiser  course  is  to 
let  the  process  go  forward  to  completion. 

Senator  Hatch.  At  least  have  a  completed  study,  is  what  you  are 
saying? 

Mr.  Fitzpatrick.  Yes.  There  will  be  studies  that  will  be— infor- 
mation will  be  coming  to  the  Congress  in  1994  and  then  final  re- 
ports, some  definitive  substance,  at  the  end  of  1995,  and  we  think 
that  that  is  the  way — that  is  the  time  to  make  the  judgment. 

Senator  Hatch.  Let's  assume  that  we  don't  want  to  proceed  that 
way  and  that  we  can't  move  here  in  Congress.  Have  you  had  much 
public  comment  on  these  rules? 

Mr.  Fitzpatrick.  I  think  the  public  comment  has  been  over- 
whelmingly against  this  particular  rule.  Now,  there  may  be  some 
question  at  the  margin  as  to  where  ATLA  might  be. 

Senator  Hatch.  Has  there  been  any  response  to  the  public  com- 
ment? 

Mr.  CORTESE.  Senator  Hatch 

Senator  Hatch.  In  the  formulation  of  the  rule,  there  wasn't 
much  public  comment. 

Mr.  CORTESE.  There  was  a  lot  of  public  comment. 

Senator  Hatch.  On  formulation? 

Mr.  CORTESE.  On  the  formulation  of  an  earlier  version  of  the 
rule. 

Senator  Hatch.  Right. 

Mr.  CoRTESE.  And  that  was  what  I  referred  to  in  my  main  state- 
ment. 

Senator  Hatch.  Right. 

Mr.  CORTESE.  Since  that  comment — and  it  is  clear  that  the  Advi- 
sory Committee  and  the  other  committees  of  the  Judicial  Con- 
ference were  attempting  to  be  responsive  to  that  comment  and  did 
change  the  formulation  of  the  standard  for  disclosure — almost  ev- 
erybody still  contends  that  that  formulation  is  not  sufficient  to 
overcome  the  flaws.  But  there  has  been  no  public  comment  on  the 
specific  proposal  that  is  before  you. 

Senator  Hatch.  I  can  see  this  rule  working  fairly  well  in 
noncomplicated  cases,  but  when  you  get  into  extra-complicated 
cases,  some  of  the  issues  that  you  have  raised,  Mr.  Cortese,  and 
others,  really  do  come  to  the  forefront.  How  does  counsel  really 
make  these  determinations  as  to  what  really  is  wanted  or  needed 
or  called  for  or  complained  about? 

Mr.  McWiLLiAMS.  Senator  Hatch,  that  is  our  position.  We  are  not 
opposed  to  discovery  reform.  We  think  some  reform  is  needed. 

Senator  Hatch.  Well,  who  could  be?  But  you  oppose  this  rule 
change. 

Mr.  McWiLLlAMS.  But  we  think,  especially  in  view  of  an  act  of 
Congress  that  mandates  this  experimentation,  and  the  experimen- 
tation having  gotten  under  way,  it  is  clear  to  us  that  setting  up  a 
rule,  as  is  currently  proposed,  in  advance  of  the  completion  of  an 
analysis  of  that  experimentation  doesn't  make  any  sense. 
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Senator  Hatch.  Is  there  any  concern — I  am  sure  there  is.  What 
are  your  concerns  with  regard  to  the  forthcoming  cooperation  of  the 
cHents?  It  seems  to  me  that  if  they  have  to — if  you  have  a  positive 
obHgation  to  disclose  basically  everjrthing  that  is  disclosable,  I 
question  whether  the  clients  are  going  to  cooperate  very  fairly  with 
their  attorneys,  or  openly. 

Mr.  FiTZPATRlCK.  There  is  one  piece  of  early  evidence  that  would 
go  into  this  evaluation  process  in  Maricopa  County  in  Arizona. 
They  have  a  State  rule  that  is  comparable  to  rule  26(a)(1),  and  it 
is  included  as  an  exhibit  in  our  written  statement.  The  early  re- 
sults there  are  not  particular  positive,  and  among  the  things  that 
the  attorneys  participating  said  that  they  were  concerned  about 
was  that  they  increased  the  cost  of  litigation,  chilled  the  willing- 
ness of  clients  to  disclose  information  to  their  own  counsel,  and 
interfered  with  attorney-client  relationships. 

Now,  that  is  only  one  fragmentary  early  reaction,  and  we  can't 
say  that  that  is  the  reaction  across  the  board.  But  this  process  of 
experimentation  is  going  to  give  us  information  as  to  whether  that 
really  is  an  endemic  problem  or  that  is  isolated. 

Mr.  CORTESE.  Senator  Hatch,  I  would  like  to  offer  that  for  the 
record.  I  have  a  copy  of  a  study  that  was  conducted,  a  survey,  actu- 
ally. 

Senator  Hatch.  I  would  like  to  see  it. 

Mr.  CORTESE.  It  does  specifically  underline  what  Mr.  Fitzpatrick 
has  said. 

Senator  Hatch.  I  can  see  some  clients,  you  know,  who  are  as  ter- 
rified of  their  own  lawyer  as  they  are  of  the  other.  And  is  that  fair? 

Let  me  just  say  this.  I  have  a  lot  of  other  questions.  I  don't  want 
to  disrupt  this  subcommittee  because  the  chairman  is  not  only  ca- 
pable of  asking  all  the  appropriate  questions  and  exploring  this 
matter,  but  is  a  leader  in  this  area.  But  you  have  indicated  you  are 
not  against  discovery  reform.  I  would  like  to  have  as  many  sugges- 
tions as  organizations  can  provide  as  to  what  would  be  better  re- 
form. Maybe  there  is  some  way  we  can  refine  this  process  a  little 
bit  more,  especially  since  I  think  it  is  fatally  flawed  if  they  don't 
complete  the  studies. 

Mr.  CORTESE.  Senator  Hatch,  I  think,  if  I  may  comment  with  re- 
spect to  that,  that  there  is  a  process  going  forward,  and  that,  of 
course,  is  the  Civil  Justice  Reform  Act  process,  which  is  directed 
to  this. 

Senator  Hatch.  I  would  like  to  have  as  much 

Mr.  CORTESE.  But  in  addition  to  that,  there  are  other  efforts.  The 
ABA,  for  example,  has  just  undertaken  a  major  effort  to  produce 
recommendations  that  will  result  in,  I  think,  a  symposium  in  Sep- 
tember. There  are  a  number  of  working  groups  working  on  these 
very  issues.  All  of  that  can  be,  I  think,  reasonably  well  involved  in 
the  CJRA  process,  and  that  is  all  going  forward.  And  that  is  really 
one  reason  why  we  shouldn't  have  a  nationwide  rule  now  that 
could  be  inconsistent  with  what  is  happening. 

Senator  Hatch.  Am  I  wrong  in  suggesting  that  this  rule  might 
result  in  even  more  gum-ups  and  clog-ups  in  the  courts?  To  me, 
just  the  time  it  will  take  to  interpret  it,  the  worries  of  the  clients 
as  to  their  own  attorneys  let  alone  the  other  attorneys,  the  com- 
plexity of  some  cases  with  truckloads  of  documents,  it  seems  to  me 
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that  this  may  not  be  the  great  reform  that  everybody  would  like 
to  have. 

I  am  concerned  about  it.  I  don't  consider  myself  an  expert  in  this 
area,  but  as  an  old  former  trial  lawyer,  I  have  got  to  say  imme- 
diately when  I  read  the  rule  a  number  of  questions  flared  up  in  my 
mind  as  to  whether  or  not  this  is  really  going  to  be  a  workable 
rule. 

Mr.  CORTESE.  Senator  Hatch,  you  have  a  lot  of  company  on  that, 
and  the  basic  problem  here  is  not 

Senator  Hatch.  I  can  see  where  judges  like  it.  I  mean,  my  gosh, 
it 

Mr.  CoRTESE.  Well,  let  me,  for  example,  read  from  a  judge's 
statement 

Senator  Hatch.  I  can  see  contempt  citations,  everything  else;  I 
can  see  sanctions,  contempt  citations  because  attorneys  make  a 
mistake  or  attorneys  misinterpreted  or  they  didn't  know  what  in 
the  world  the  plaintiffs  wanted  to  begin  with,  or  101  other  things. 

Mr.  CORTESE.  There  are  a  number  of  judges  who  have  gone  on 
record — Judge  Jarvis  of  Knoxville,  TN,  for  example — saying  some 
of  your  proposed  changes,  specifically  rule  37(c)  and  rule  26 — "will 
cause  untold  havoc  on  my  docket."  There  are  a  lot  of  judges  who 
previously,  before  the  Judicial  Conference  took  a  position,  which  is 
quite  understandable,  went  on  record  as  opposed  to  this  very  pro- 
posal and  because — not  that  it  wouldn't  solve  a  lot  of  problems,  not 
that  it  creates  problems  with  the  lawyers  and  judges,  but  that  it 
will  cause  more  problems  than  it  will  solve. 

Senator  KLatch.  Well,  these  are  interesting  questions.  We  would 
like  as  much  help  for  the  full  committee  as  we  can  possibly  get.  I 
can  see  what  they  are  driving  at,  but  I  can  also  see  some  flaws  and 
some  difficulties  with  it. 

We  appreciate  the  comments  you  have  made  here  today  and  the 
help  that  you  have  given.  Thank  you. 

Senator  Heflin.  Thank  you. 

We  will  call  the  next  panel.  The  panel  is  Judyth  W.  Pendell,  of 
the  Aetna  Life  and  Casualty  Company,  on  behalf  of  the  American 
Insurance  Association;  Gary  M.  Cramer,  on  behalf  of  the  National 
Court  Reporters  Association;  John  P.  Frank,  on  behalf  of  the 
Bench-Bar  Committee  to  Revise  Civil  Procedure  rule  11.  Please 
come  forward. 

Ms.  Pendell,  if  you  would  start? 

PANEL  CONSISTING  OF  JUDYTH  W.  PENDELL,  AETNA  LIFE 
AND  CASUALTY  COMPANY,  ON  BEHALF  OF  THE  AMERICAN 
INSURANCE  ASSOCIATION;  GARY  M.  CRAMER,  ON  BEHALF 
OF  THE  NATIONAL  COURT  REPORTERS  ASSOCIATION;  AND 
JOHN  P.  FRANK,  ON  BEHALF  OF  THE  BENCH-BAR  COMMIT- 
TEE TO  REVISE  CIVIL  PROCEDURE  RULE  11 

STATEMENT  OF  JUDYTH  W.  PENDELL 

Ms.  Pendell.  Thank  you,  Mr.  Chairman.  I  am  here  today  on  be- 
half of  the  American  Insurance  Association,  which  represents  more 
than  250  insurers  who  write  a  large  portion  of  the  Nation's  prop- 
erty casualty  insurance.  I  am  also  here  on  behalf  of  the  U.S.  Cham- 
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ber  of  Commerce,  the  National  Association  of  Manufacturers,  and 
the  U.S.  Business  and  Industry  Council. 

I  am  here  because  of  a  concern  that  the  changes  in  rule  11  will 
weaken  it  to  the  point  where  it  no  longer  serves  as  a  meaningful 
deterrent  to  frivolous  litigation.  Specifically,  the  changes  we  find 
troubling  are:  the  permissive  instead  of  current  mandatory  issu- 
ance of  sanctions  for  frivolous  or  abusive  tactics;  the  allowance  of 
postfiling  investigation  to  attempt  to  support  allegations  and  fac- 
tual assertions,  instead  of  the  current  requirement  for  prefiling  in- 
quiry; the  21-day  "safe  harbor"  to  withdraw  a  challenged  pleading, 
with  impunity;  and  the  discretionary  pajmient  of  monetary  sanc- 
tions to  the  court  or  the  opposing  side,  instead  of  the  current  au- 
thorization for  an  "appropriate  sanction"  which  may  include  rea- 
sonable attorney's  fees  and  expenses  as  a  result  of  the  violation. 

In  1983,  rule  11  was  amended,  in  the  words  of  the  Rules  Advi- 
sory Committee: 

To  reduce  the  reluctance  of  courts  to  impose  sanctions  and  to  discourage  dilatory 
tactics  and  help  to  streamline  the  litigation  process  by  lessening  frivolous  litigation. 

Prior  to  the  1983  amendments,  there  was  little  rule  11  activity. 
Between  1938  and  1976,  rule  11  motions  had  been  filed  in  only  19 
reported  cases.  Today,  roughly  2  percent  of  all  cases  involve  some 
rule  11  activity,  and  in  about  one-quarter  of  those  cases,  sanctions 
are  actually  imposed. 

What  has  been  the  effect  of  this  increased  rule  11  activity?  We 
know  more  about  the  effect  of  rule  11  than  perhaps  any  other  rule 
or  practice  in  the  Federal  courts.  In  1991,  the  Federal  Judicial  Cen- 
ter published  the  results  of  a  survey  of  over  500  Federal  judges,  a 
review  of  rule  11  activity  in  5  district  courts,  and  a  review  of  the 
published  opinions  involving  rule  11  from  1984  to  1989. 

In  1992,  the  American  Judicature  Society  published  the  results 
of  a  survey  of  4,500  lawyers  practicing  the  fifth,  seventh,  and  ninth 
circuits.  So  we  have  a  good  overview  of  the  experience  and  the 
opinions  of  both  the  bench  and  the  bar. 

What  are  the  findings  of  those  studies?  The  first:  rule  11  works 
and  is  supported  by  the  Federal  judiciary.  Eighty  percent  of  the 
Federal  judges  believe  that  rule  11  has  had  an  overall  positive  ef- 
fect and  should  be  retained  in  its  current  form.  Ninety-five  percent 
of  the  judges  believe  that  rule  11  has  not  impeded  the  development 
of  the  law. 

Second,  rule  11  discourages  abuse  by  prompting  lawyers  to  stop 
and  think.  The  most  common  reaction  by  lawyers  surveyed  to  the 
question.  How  has  rule  11  affected  your  practice?  was  to  indicate 
that  they  do  an  extra  prefiling  review  of  factual  matters. 

Third,  some  of  the  criticisms  leveled  at  rule  11  have  not  been 
substantiated  by  the  research.  One  criticism  is  rule  11  generates 
excessive  satellite  litigation.  The  American  Judicature  Society 
found  that  assertions  that  large  blocks  of  lawyer  time  are  being  de- 
voted to  rule  11  are  not  supported  by  the  data. 

In  cases  where  sanctions  were  imposed,  65  percent  of  the  attor- 
neys reported  having  spent  less  than  10  hours  on  rule  11  motions. 
Fifty  percent  spent  5  hours  or  less.  And  the  time  is  even  less  when 
sanctions  were  only  proposed  and  not  imposed. 

The  Federal  Judicial  Center  study  found  that  72  percent  of  the 
Federal  judges  believed  that  the  benefits  of  rule  11  justify  any  ex- 
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penditures  of  judicial  time.  Sixty  percent  of  the  judges  said  that 
few  to  none  of  the  rule  11  motions  they  have  considered  have  been 
baseless. 

Another  criticism,  that  the  monetary  sanctions  under  rule  11 
have  been  excessive,  although  most  rule  11  sanctions  have  been 
monetary,  the  sanctions  have  been  quite  modest.  The  American  Ju- 
dicature Society  study  found  that  the  median  sanction  has  been 
$2,500.  The  Federal  Judicial  Center  study  found  that  the  median 
sanctions  have  been,  by  district,  ranging  from  $1,000  to  $3,776. 

In  conclusion,  we  believe  it  is  crucial  that  the  resources  of  our 
courts  and  the  resources  of  the  parties  to  litigation  be  devoted  to 
claims  and  motions  that  are  well  grounded  in  fact  and  warranted 
by  existing  law  or  a  good-faith  argument  for  the  extension,  modi- 
fication, or  reversal  of  existing  law. 

When  deviations  from  that  standard  occur,  sanctions  should  be 
mandatory,  and  the  offended  party  should  be,  at  least  in  part,  re- 
imbursed for  the  transaction  costs  incurred  in  defending  the  frivo- 
lous claim  or  motion  in  each  and  every  situation  and  not  just  the 
unusual. 

In  the  words  of  Justice  Scalia  in  his  transmittal  to  the  Congress, 
the  proposed  changes  "render  the  rule  toothless  by  allowing  judges 
to  dispense  with  sanctions,  by  disfavoring  compensation  for  litiga- 
tion expenses,  and  by  providing  a  21-day  safe  harbor  within  which, 
if  the  party  accused  of  a  frivolous  filing  withdraws  the  filing,  he  is 
entitled  to  escape  with  no  sanction  at  all." 

Thank  you. 

[Ms.  Pendell  submitted  the  following:] 

Prepared  Statement  of  Judyth  W.  Pendell  on  Behalf  of  the  Law  and  Regu- 
latory Affair,  Aetna  Life  and  Casualty  Company,  American  Insurance  As- 
socl\tion 

profile 

The  American  Insurance  Association  is  a  full-service  trade  organization  of  cas- 
ualty insurance  companies.  In  its  present  form,  the  association  combines  three  ear- 
lier organizations.  One  of  those,  the  former  National  Board  of  Fire  Underwriters, 
was  organized  in  1866,  making  it  one  of  the  oldest  trade  associations  in  the  nation. 

The  various  departments  provide  members  with  up-to-date  intelligence  on  legisla- 
tive, regulatory,  judicial  and  technical  developments  relating  to  our  industry.  The 
AIA  also  maintains  liaison  with  insurance  regulators,  federal  and  state  lawmakers, 
other  state  and  federal  government  officials,  insurance  and  non-insurance  industry 
groups  and  media-supplying  information  and  assistance  on  issues  of  mutual  con- 
cern. 

A  countrywide  system  of  regional  offices  and  local  legislative  counsel  ensures 
prompt  and  rigorous  attention  to  casualty  insurance  matters.  At  the  same  time, 
technical  specialists  from  disciplines  as  diverse  as  law,  economics  and  engineering 
educate  members  and  outside  publics  on  developments  that  may  affect  the  industry 
and  its  services  to  the  insurance-buying  public. 

Mr.  Chairman  and  distinguished  members  of  the  Subcommittee,  my  name  is 
Judyth  W.  Pendell,  and  I  serve  as  Vice  President — Law  and  Regulatory  Affairs, 
Aetna  Life  and  Casualty  and  I  am  testifying  on  behalf  of  the  American  Insurance 
Association  (AIA).  AIA  is  a  national  trade  association-representing  more  than  250 
insurers  which  write  a  large  portion  of  the  nation's  property/casualty  insurance 
business.  AIA's  member  companies  are  substantially  involved  in  civil  litigation, 
when  they  defend  the  interests  of  their  policyholders,  when  they  pursue  their  poUcy- 
holders'  rights  through  subrogation,  when  they  are  involved  in  coverage  disputes, 
and  when  they  appear  as  plaintiff  or  defendant  in  a  wide  range  of  commercial  litiga- 
tion. 

I  am  pleased  to  have  the  opportunity  to  speak  to  you,  today,  regarding  the  pro- 
posed changes  to  the  Federal  Rules  of  Civil  Procedure.  AIA  is  committed  to  finding 
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ways  to  reduce  the  problem  of  unnecessary  costs  and  delays  in  civil  litigation.  We 
believe  that  rules  reforms  that  can  effectively  address  those  problems  are  worthy 
of  serious  consideration  and  debate.  We  therefore  appreciate  the  opportunity  to  pro- 
vide you  with  our  views,  at  this  hearing. 

We  have  previously  commented  on  tne  proposed  changes  to  the  Federal  Rules  of 
Civil  Proceoure.  In  1991,  AIA  appeared  oefore  the  Advisory  Committee  on  Civil 
Rules,  in  response  to  their  call  for  comment  on  proposed  changes  to  Rule  11.  At  that 
time,  we  urged  the  committee  to  preserve  Rule  11  in  its  current  form.  Then,  in  Feb- 
ruary 1992,  we  again  expressed  our  concerns  about  various  proposed  rules  changes. 
At  tne  sage  time,  ALA  also  commended  the  Advisory  Committee  for  seeking  the 
adoption  of  certain  reforms  which  AIA  believes  will  help  to  achieve  the  just,  speedy 
and  inexpensive  determination  of  civil  litigation. 

My  testimony,  today,  will  focus  on  our  concerns  regarding  Rule  11.  We  are  also 
concerned  that  the  Riile  26  disclosure  proposal  will  create  serious  compliance  prob- 
lems for  defendants,  and  that  the  proposed  deposition  limits  under  Rules  30  and  31 
do  not  adequately  address  the  discovery  needs  of  multi-party  cases  which  are  nor- 
mally more  complex.  However,  the  premature  and  unwise  rewriting  of  Rule  11 
causes  us  the  greatest  concern,  as  we  believe  that  the  current  Rule  provides  a  high- 
ly effective  ana  valuable  deterrent  to  frivolous  and  abusive  litigation  which  causes 
dfelays  in  the  system  and  costs  to  litigants. 

SUMMARY  OF  PROPOSED  RULE  11  REVISIONS  WHICH  CONCERN  AIA 

AIA's  concerns  regarding  the  proposed  amendments  to  Rule  11  are  focused  in  the 
areas  of:  (1)  permissive,  instead  of  the  current  mandatory  issuance  of  sanctions  for 
frivolous  or  abusive  tactics;  (2)  allowance  of  post-filing  investigation  to  attempt  to 
support  allegations  and  factual  assertions,  instead  of  the  current  requirement  for  a 
pre-filing  inquiry;  (3)  21-day  "safe  harbor"  to  withdraw  a  challenged  pleading,  with 
impunity;  and  (4)  discretionary  payment  of  monetary  sanctions  to  the  court  or  the 
opposing  side,  instead  of  the  current  authorization  for  an  "appropriate  sanction" 
which  may  include  reasonable  attorney's  fees  paid  to  the  side  which  is  caused  to 
incur  attorney's  fees  and  expenses  as  a  result  of  the  violation. 

SUPPORT  FOR  CURRENT  RULE  AND  AIA'S  CONCERNS  REGARDING  REVISIONS 

The  current  Rule  11,  as  written  in  1983,  works,  and  is  supported  by  the  federal 
judiciary.  In  dissenting  on  the  proposed  changes  to  Rule  11,  Justice  Scalia  found 
that  there  appears  to  be  general  agreement  among  federal  judges  that  Rule  11,  as 
written,  works.  He  pointed  out  that  the  Federal  Judicial  Center's  Rule  11  survey 
of  federal  district  judges  shows  that  80  percent  of  federal  district  judges  believe  that 
Rule  11  has  had  an  overall  positive  effect  and  should  be  retained  in  its  present 
form.  Further,  95  percent  believed  that  the  Rule  had  not  impeded  development  of 
the  law,  and  about  75  percent  said  that  the  benefits  justify  the  expenditure  of  judi- 
cial time.  (See  Appendix  A.)  Although  Justice  Scalia  did  not  object  to  two  specific 
amendments,!  his  conclusion  on  the  overall  Rule  11  changes  should  be  heeded: 
"[T]he  overwhelming  approval  of  the  Rule  by  federal  district  judges  who  daily  grap- 
ple with  the  problem  of  litigation  is  enough  to  persuade  me  that  it  should  not  be 
gutted  as  the  proposed  revision  suggests." 

AIA  opposes  a  discretionary  Rule  11.  In  our  opinion,  a  discretionary  Rule  will  sub- 
stantialfy  decrease  the  current  Rule's  role  as  a  highly  effective  and  valuable  deter- 
rent to  frivolous  and  abusive  tactics  which  cause  delays  in  the  system  and  costs  to 
the  litigants. 

Rule  11  is  the  one  rule  that  commands  the  full  attention  of  the  bar  as  a  tool  to 
deter  litigation  abuse.  According  to  the  American  Judicature  Society's  (AJS)  recent 
report  surveying  federal  court  lawyers  on  the  use  and  impact  of  Rule  11:  "It  may 
well  be  that  Rule  11  has  become  the  "generic"  or  "all-purpose"  sanction,  the  one  that 
is  thought  of  and  referred  to  for  all  kinds  of  sanctionable  activity."  "The  proposed 
amendment  for  permissive  sanctions  should  not  be  adopted  because  it  essentially 
breaks  the  civil  litigation  system's  most  effective  tool  for  policing  lawyer  and  litigant 
abuse,  and  decreases  the  likelihood  that  judges  will  use  that  tool 

In  our  opinion,  allowing  post-filing  investigation  of  factual  allegations  will  also  un- 
dermine the  Rule's  current  role  in  deterring  frivolous  pleadings.  More  importantly, 
coupled  with  the  "safe  harbor"  authorization  to  withdraw  a  challenged  pleading, 


1  Those  two  amendments  are:  proposed  Rule  11(c)  which  would  make  law  firms  liable  for  an 
attorney's  misconduct  under  the  Rule,  and  proposed  Rule  11(b)  which  would  provide  that  Rule 
11  sanctions  be  applied  when  claims  in  pleadings  that  at  one  time  were  not  in  violation  of  the 
Rule  are  pursued  after  it  is  evident  that  they  lack  support.  AIA  takes  no  position  with  respect 
to  these  amendments. 
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without  penalty,  the  allowance  oi  post-filing  investigation  will  encourage  abusive 
conduct,  increasing  the  costs  associated  with  civil  litigation.  We  foresee  that  mul- 
tiple skirmishes  will  result,  delaying  the  overall  progress  of  the  lawsuit  and  increas- 
ing transaction  costs. 

A  crucial  element  in  the  current  Rule  is  the  requirement  for  pleadings  to  be  well- 
grounded  in  fact  when  filed.  It  should  be  noted  that  the  AJS's  Rule  11  study  reveals 
that  the  current  Rule  is  having  a  pervasive  impact  on  lawyers'  practice,  particularly 
in  prompting  lawyers  to  engage  in  increased  pre-filing  review  of  factual  matters.  On 
the  question  of  Rule  ll's  effect  on  their  practice  in  general,  the  most  frequent  reac- 
tion was  that  32.3  percent  of  plaintiffs  lawyers  and  39.6  percent  of  defense  lawyers 
said  they  did  an  extra  pre-fiUng  review  of  pleadings,  motions  or  other  documents 
prior  to  filing.  AIA  supports  this  "stop-and-think"  approach  to  litigation. 

In  his  dissent.  Justice  Scalia  reminded  the  Supreme  Court  that  the  "safe  harbor" 
provision  contradicts  the  Court's  recent  decision  in  Cooter  &  Gell  v.  Hartmarx  Corp., 
496  U.S.  384  (1990).  In  that  case,  the  Supreme  Court  upheld  the  trial  court's  juris- 
diction to  consider  Rule  11  sanctions,  despite  the  party's  voluntary  dismissal,  and 
said:  "Baseless  filing  puts  the  machinery  of  justice  in  motion,  burdening  courts  and 
individuals  alike  with  needless  expense  and  delay.  Even  if  the  careless  litigant 
quickly  dismisses  the  action,  the  harm  triggering  Rule  ll's  concerns  has  already  oc- 
curred. Therefore,  a  litigant  who  has  violated  Rule  11  merits  sanctions  even  after 
a  dismissal." 

We  believe  that  the  practical  consequences  of  the  suggested  allowance  of  post-fil- 
ing investigation  and  the  "safe  harbor"  to  withdraw  a  challenged  pleading,  at  no 
cost,  will  be  to  encourage  some  litigants  to  intentionally  abuse  the  opportunity  for 
a  voluntary  dismissal,  and  concurrently,  to  abuse  the  litigation  process,  with  impu- 
nity. At  the  same  time,  they  will  force  their  opponents  to  incur  substantial  trans- 
action costs  without  any  chance  of  reimbursement. 

AIA  is  also  concerned  that  the  amendments  which  give  judges  the  discretion  to 
order  payment  of  monetary  sanctions  to  the  court  or  the  opponent  will  create  a  sys- 
tem that  is  unfair,  particularly  to  defendants  and  insurers  required  by  contract  to 
fund  or  pay  defenses.  The  Committee  notes  point  out  that,  ordinarily,  a  monetary 
sanction  should  be  paid  into  court  as  a  penalty.  The  notes  also  state  that  in  unusual 
circumstances,  such  as  where  a  pleading  was  presented  to  cause  needless  increase 
in  litigation  costs,  some  or  all  the  monetary  payment  should  be  made  to  those  in- 
jured by  the  violation.  However,  we  believe  that,  in  practice,  courts  will  not  award 
monetary  sanctions  to  the  victim  of  the  violation,  be  it  plaintiff  or  defendant.  A 
party  which  has  been  made  to  incur  transaction  costs  in  defending  frivolous  claims 
and  motions  should  be  entitled  to  some  reimbursement  in  each  and  every  situation, 
not  just  the  unusual. 

CONCLUSION 

In  summary,  current  Rule  11  is  a  proven  and  strong  tool  for  the  bench  to  use, 
and  litigants  and  bar  to  follow,  in  curbing  or  avoiding  litigation  abuse.  We  believe 
that  the  proposed  amendments  are  premature  and  unwise,  and  should  not  be  adopt- 
ed at  this  time,  if  at  all.  The  solution  to  any  perceived  problem  with  Rule  11  does 
not  lie  in  amendments.  It  lies,  instead,  in  the  coordinated  efforts  of  the  judiciary 
to  implement  the  Rule,  as  appropriate,  and  litigants  as  well  as  members  of  the  bar 
to  abide  by  the  Rule's  terms.  Should  Congress  be  inclined  to  adopt  some  of  the 
amendments,  we  suggest  that  the  concerns  we  have  expressed  be  considered  in  de- 
veloping a  strong  Rule  which  will  help  to  achieve  the  fair,  speedy  and  effective  reso- 
lution of  civil  litigation.  Furthermore,  we  suggest  that  if  Rule  11  is  being  applied 
disproportionately  to  civil  rights  cases,  Congress  should  develop  a  solution  which  re- 
sponds to  that  issue  without  gutting  the  Rule's  effectiveness  in  its  application  to  a 
broad  category  of  other  cases. 

CLOSING 

Thank  you  for  the  opportunity  to  speak  to  the  Subcommittee,  today,  about  the 
proposed  changes  to  Rule  11.  AIA  welcomes  the  opportunity  to  work  further  with 
the  Subcommittee  on  this  issue.  I  will  be  pleased  to  answer  any  questions  you  may 
have. 
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APPENDIX  A 

Federal  Jndicial  Center  Fiaal  Report  on  Rule  11  to  the  Advisory 
Committee  on  Gvfl  Rnles  of  the  Jodidnl  Conference 
of  the  United  Sutes,  May  1991 

The  Tables  below  are  based  on  Tables  in  Section  2A  of  the  FJCs  Report 

and  provide  further  details  on  the  judges'  resposes  to  the  1990 

Qaestionnaire  on  Rnle  11  —  751  Judges  were  Snrveyed 


Table? 

Has  Rule  1 1  impeded  development  of  the  law? 

Percentage  of  503 
Judges  Answering 

the  Question 

Yes  5.0% 

No  95.0 


Table  16 

Do  the  benefits  of  Rule  1 1  outweigh  the 

expenditure  of  judge 

time? 

Percentage  of  452 

Judges  Answering 

the  Question 

Yes 

71.9% 

No 

28.1 

Table  17 

What  has  been  the  overall  effect  of  Rule  1 1  on  litigation  in  the  federal  courts? 

Percentage  of  472 
Judges  Answering 

the  Question 

Rule  1 1  has  had  a  postive  effect  80.9% 

Rule  1 1  has  had  a  negative  effect  8.7 

Rule  1 1  has  had  no  effect  10.4 


Table  18 


What  should  be  the  future  for  Rule  1 1  ? 


Percentage  of  526 
Judges  Answering 
the  Question 


Retain  in  its  present  form  80.4% 

Return  to  its  pre- 1983  language  7.0 

Amend  in  some  other  way  12.5 
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Senator  Heflin.  Mr.  Cramer? 

STATEMENT  OF  GARY  M.  CRAMER 

lislxpand  a^blt"^^  Tw'^-^'^^^^^^sf^^  ^^^^  I  ^°"ld  like  to  do 
■oK^,^f    u  °^  m^^^-  ^^**s*'  I  would  like  to  tell  you  a  little  bit 

■about  who  we  are.  The  National  Court  Reporters  Association  is  an 

eTb'o^^'^ran'd'Uro^th        'l^''  °^^-  ^'  -rrest^rSurt  repoS 
tTons  courtroom,  most  of  them  doing  deposi- 

hpT^/nni*^^  °''^^-  ^?^i°^al  organization-actually,  I  think  we  may 
t^on  that  <i^i^^« ''^i'^^'  ^^*  f  ^^^^^^>^  ^^^  °^ly  ^^tional  organ?za^ 
tlfylng  ^LTrL^^nrr^  ^^^^^^°^^  ^^  ^^^^^^^^  ^^  ^  P-^^-  o^  - 
What  I  heard  earlier  from  Chief  Judge  Pointer  was  that  this 
change  was  designed  to  safeguard  the  use  of  non  JtenoiaDh  c 
means  and  I  would  suggest  to  you,  Mr.  Chainnan  thTt  that  s 
really  to  ally  unrelated  to  the  proposed  change  in  mle  30   that  is 

?n?bfff '*'"''•;'   n^^^  "^t  3^'   ^^^  proposed  chants  to  'rule  30' 
30(b)(4)  specifically,  ought  not  to  take  place  and  30(b)(4)  ought  to 

be  retained  as  it  exists;  and  that  a  need  to  safeguard  the  use  of 

?o?l'vir^^PK^'.  Tu"^.^!  "^^^^  b^  °^^^  ^^d  beyond  what  i^  in  ^le 
30(b)(4)  now,  but  that  they  are  unrelated. 

I  We  have  found  absolutely  no  empirical  data  for  the  use  of  the 
nonstenographic  means  for  the  taking  of  depositions.  As  a  matter 
fnto  tbp'^l^T  ^.TP^'  of  studies,  and  I  would  like  to  enter  them 

Ln w  .1     ^f  ^""^  ^^  ^.u  '  ^'"'"'^  ^^^  ^«  °^  depositions  and  accuracy, 
and  the  other  is  on  the  cost  of  depositions 

I  would  invite  the  attention  of  the  committee,  particularly  cer- 
tainly to  the  text  of  It,  but  to  the  people  who  wrote  these,  both  of 
these  reports.  Both  of  these  reports  were  written  by  the  Justice  Re- 
search Institu  e  out  of  Philadelphia,  and  I  think  these  people  come 
with  a  reputation  that  I  hope  people  will  view  as  being  objective 
because  we  do  believe  that,  given  the  credentials  of  the  Justice  Re- 
search Institute,  the  material  contained  in  both  of  these  reports 
can  be  relied  on.  ^ 

I  think  basically  they  put  forth  the  position  that  court  reporters 
stenographic  court  reporters,  are  the  more  cost-effective  method-^ 
as  a  matter  of  fact,  are  the  most  cost-effective  method,  and  also 
provide  consistently  the  most  accurate  deposition  method. 

Ihere  was  also  a  question  about  the  position  of  the  ABA,  and  the 
nature  of  the  ABA,  the  best  I  understand  it,  is  that  there  are  posi- 
tions taken  by  the  ABA  as  an  organization  and  then  there  are  posi- 
tions taken  by  sections  of  the  ABA  specifically.  And  if  I  can  share 
with  you  some  testimony  that  was  given  before  the  Advisory  Com- 
mittee at  which  Chief  Justice  Pointer  presided— it  is  a  short  para- 
graph, and  if  you  would  indulge  me,  this  is  by  a  representative  of 
the  litigation  section  of  the  American  Bar  Association,  the  chair- 
man at  the  time.  He  said,  "We  have  concerns  about  videotaped 
depositions  and  believe  that  the  clarity  of  a  stenographic  tran- 
script, presided  over  and  sworn  to  by  a  court  reporter,  is  important. 
Videotapes  are  sometimes  garbled  by  mechanical  problems  or  by 
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several  people  speaking  simultaneously,  while  a  court  reporter  will 
take  appropriate  action  to  insure  the  integrity  of  the  record.  On 
balance,  therefore,  we  continue  to  believe  that  a  stenographic 
record  should  be  required  for  all  deposition  testimony." 

Again,  that  is  the  position  of  the  litigation  section  of  the  Amer- 
ican Bar  Association,  and  I  did  want  to  clarify  that. 

I  think  for  the  committee  here  our  position  is  that  the  criteria 
is  what  is  the  best  public  policy  to  put  forward  in  this  area  on  all 
of  these  rules,  and  we  are  suggesting  that  the  criteria  ought  to  be 
the  availability  of  the  record,  the  accuracy  of  the  record,  the  cost, 
the  timeliness,  the  computerization  of  the  record,  which  complies 
with  the  Americans  with  Disabilities  Act  and  the  Civil  Reform  Act. 
And  I  think  as  you  look  at  this  data  that  we  have  presented,  you 
will  find  that  with  stenographic  reporters  and  by  retaining  rule 
30(b)(4),  each  of  those  items  can  be  complied  with. 

One  of  the  things  that  is  not  injected  presently  that  I  would 
point  out,  particularly  when  using  a  stenographic  reporter,  is  the 
availability  of  the  record.  I  personally  have  never  heard  a  question 
about  whether  the  record  was  going  to  be  available,  but  I  suppose 
it  may  have  come  up  at  some  time,  somewhere,  somehow.  Yet  with 
the  use  of  tape,  video  and  audio,  you  are  always  concerned  about 
whether,  indeed,  anything  is  on  that  tape  and  whether  there  will 
actually  be  the  availability  of  that  record.  It  injects  that  entire  con- 
cept that  no  longer — or,  I  am  sorry,  that  does  not  now  exist.  Clear- 
ly these  reports  indicate  that  the  most  cost-effective  method  of  re- 
porting a  deposition  is  with  a  court  reporter,  the  most  accurate  is 
by  a  court  reporter, 

I  think  as  sort  of  a  bottom  line  we  would  suggest  that  the  Con- 
gress should  be  encouraging  the  use  of  computer-based  technology. 
Tape,  whether  it  is  videotape,  audiotape,  or  any  other  kind  of  tape, 
is  not  computer-based.  It  is  court  reporters  using  something  called 
computer-aided  transcription  equipment — that  is,  the  computer- 
based  system — and  that  is  clearly  the  tjrpe  of  thing  that  should  be 
encouraged  both  now  and  in  the  future  for  both  deposition  taking 
as  well  as  what  goes  on  in  the  courts. 

Thank  you. 

[The  prepared  statement  of  Mr.  Cramer  follows:] 

Prepared  Statement  of  Gary  M.  Cramer,  C.S.R.  1804,  R.P.R.,  on  Behalf  of  the 
National  Court  Reporters  Association 

SUMMARY 

The  proposed  amendments  to  Rule  30(b)  of  the  Federal  Rules  of  Civil  Procedure 
designating  the  method  of  recording/reporting  depositions  without  stipulation  or 
court  order  should  be  rejected.  These  is  no  empirical  data  to  support  any  change 
from  the  present  language  of  Rule  30(b)(4)).  However,  there  are  two  studies  from 
the  Justice  Research  Institute  reflecting  the  fact  that  covu-t  reporters,  using  com- 
puter-aided transcription  fC.A.T.)  equipment,  ensure  the  availability  of  timely  tran- 
scripts that  are  less  costly  and  more  accurate  than  an  audio  or  videotape. 

— The  use  of  timely  and  accurate  deposition  transcripts  as  provided  by 
court  reporters  are  a  vital  component  of  early  settlement  in  civil  cases. 

— Deposition  transcripts  are  always  available  through  the  use  of  court  re- 
porters; tape  recordings  fail  and  require  designations  of  "inaudible"  and 
'unintelligible"  in  transcripts  produced  from  audio  and  videotape. 

— The  cost  of  recording  depositions  by  court  reporters  using  computer- 
aided  transcription  equipment  is  less  costly  than  using  audiotape  or  video- 
tape. 
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—The  85  percent  of  court  reporters  using  computer-aided  transcription 
equipment  can  produce  instant  transcripts  of  deposition  proceedings. 

—Court  reporters  using  computer-aiaed  transcription  technology  are  the 
only  computer-based  system  for  recording  deposition  and  court  proceedings. 

— The  mandates  of  the  Americans  with  Disabilities  Act  and  the  Civil  Jus- 
tice Reform  Act  of  1990  are  adhered  to  by  use  of  court  reporters  who  utilize 
computer-aided  transcription  technology. 

— The  American  Bar  Association  supports  retention  of  the  present  Rule 
30(b)(4).  ^^  ^ 

— Court  reporters  are  the  standard  against  which  all  court  reporting/re- 
cording technologies  are  measured. 

On  behalf  of  the  National  Court  Reporters  Association,  I  would  hke  to  express  our 
appreciation  for  the  opportunity  to  appear  before  you.  I  will  limit  my  comments  to 
the  proposed  amendments  to  Rule  30(b),  which  would  authorize  the  nonstenographic 
means  of  recording  deposition  proceedings  without  written  stipulation  or  covut 
order. 

On  behalf  of  the  more  than  40,000  court  reporters  throughout  the  United  States 
who  record  depositions  and  court  proceedings,  I  urge  retention  of  the  present  Rule 
30(b)(4)  of  the  Federal  Rules  of  (Jivil  Procedure,  which  provides  for  depositions  to 
be  recorded  by  a  court  reporter  unless  there  is  a  court  order  or  written  stipulation 
of  the  parties. 

Present  standard 

The  present  standard  for  recording/reporting  deposition  proceedings  is  the  one  es- 
tablished by  court  reporters.  It  is  the  standard  against  which  all  other  methods  are 
measured.  The  Chairman  of  the  Judicial  Conference's  Advisory  Committee  on  Civil 
Rules,  Judge  Sam  C.  Pointer,  Jr.,  before  the  House  Subcommittee  on  Intellectual 
Property  and  Judicial  Administration  last  month,  stated: 

Court  reporters  are  not  a  problem,  and  this  is  not  designed  to  remedy  some 
problem  with  court  reporters. 

Among  the  components  of  the  standards  established  by  court  reporters  are  the  fol- 
lowing: 

•  Availability 

•  Accuracy 

•  Cost 

•  Timeliness 

•  Computerization 

Use  of  deposition  transcripts 

The  availability  of  accurate,  timely,  cost-effective  and  computerized  deposition  dis- 
covery leads  to  settlements  prior  to  trial.  The  fact  that  so  many  civil  cases  are  never 
actually  tried  should  not  lead  one  to  assume  deposition  transcripts  serve  no  useful 
purpose.  They  are  a  vital  component  of  early  settlement  by  allowing  counsel  to  ade- 
quately assess  their  case,  and,  thus,  save  further  clogging  of  the  covuls. 

Availability 

The  use  of  court  reporters  ensures  the  availability  of  a  timely,  accurate  and  cost- 
effective  verbatim  deposition  record.  Expanding  the  authority  to  utilize  audio  and 
videotape  for  recording  depositions  injects  an  entirely  new  concern  as  to  the  avail- 
ability of  the  deposition  record.  Many  judges,  lawyers  and  litigants  report  the  failure 
of  tape  equipment  to  record  and,  further,  they  often  do  not  become  aware  of  such 
failure  to  record  proceedings  until  after  the  deposition  has  concluded. 

Accuracy 

In  a  May  1993  report  by  the  Justice  Research  Institute,  which  was  commissioned 
by  the  National  Court  Reporters  Association,  to  study  accuracy  in  reporting  deposi- 
tions, Mr.  William  K.  Slate  II,  president  of  the  Justice  Research  Institute,  stated: 

Both  historically  and  at  the  present  a  court  reporter  deposition  is  quali- 
tative standard  for  accuracy  and  clarity. 

In  a  controlled  courtroom  environment,  with  a  judge  in  attendance,  transcripts 

E reduced  from  audio  and  videotape  commonly  contain  "unintelligible"  and  "inaudi- 
le"  portions.  Within  the  uncontrolled  deposition  environment,  deposition  tran- 
scripts produced  from  tape  will  contain  even  more  instances  of  the  "inaudible"  and 
"unintelligible". 
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I  would  ask  at  this  time  the  chair  permit  the  introduction  into  this  hearing  record 
of  this  study  of  accuracy. 

Cost 

The  use  of  court  reporters  results  in  less  cost  than  the  use  of  audio  or  videotape. 
In  a  study  by  the  Justice  Research  Institute  on  the  cost  of  depositions,  which  was 
also  commissioned  by  the  National  Court  Reporters  Association,  Mr.  Slate  noted: 

An  examination  of  all  costs,  direct  and  hidden,  in  both  the  taking  of  and 
use  of  depositions  establishes  that  audiotape  and  video  deposition  processes 
are  more  costly  than  the  utilization  of  a  court  reporter  using  C.A.T."  (Com- 
puter-Aided  Transcript  Equipment). 

In  the  same  study,  it  was  found  that,  "System  participants  (lawyers  and  judges) 
utilizing  either  audio  tape  or  video-tapes  report  the  time  required  to  review  a  tape 
increases  by  a  factor  of  three  to  four  over  the  use  of  a  hard  copy  transcript."  This 
increases  the  cost  to  the  justice  system  and  to  the  litigant. 

I  would  also  ask  that  this  cost-benefit  analysis  be  made  a  part  of  the  record  today. 

Judge  Pointer,  also  in  his  testimony  before  the  House  Subcommittee  on  Intellec- 
tual Property  and  Judicial  Administration,  in  referring  to  the  proposed  changes  in 
Rule  30(b)  to  authorize  the  use  of  audio  and  videotape  for  recording  depositions 
without  court  order  or  stipulation,  stated: 

It  is  not  even  necessarily  designed  to  facilitate  some  cost  savings.  There 
are  substantial  arguments  that  say  it  is  more  expensive  to  videotape  than 
to  use  a  court  reporter." 

Timeliness 

Court  reporters  throughout  the  United  Sates  now  use  computer-aided  tran- 
scription (C.A.T.)  equipment  to  produce  deposition  transcripts.  This  computer-based 
technology  can  provide  instantaneous  transcripts. 

Because  audiotape  and  videotape  are  not  computer-based  systems  they  cannot 
produce  deposition  transcripts  as  quickly  as  court  reporters  utilizing  computer-aided 
transcription. 

Computerization 

The  deposition  process  is  computerized  through  the  use  of  computer-aided  tran- 
script equipment  now  employed  by  over  85  percent  of  the  court  reporters  throughout 
the  Unitecf  States.  C.A.T.  is  the  only  computerized  technology  for  court  reporting. 

Our  society  now  and  in  the  future  will  be  based  on  computerization.  The  Senate 
should  encourage  the  Judiciary  to  move  forward  by  retaining  the  present  Rule 
30(b)(4),  which  promotes  the  use  of  computerized  shorthand  reporting. 

AMERICANS  WITH  DISABILITIES  ACT  AND  THE  CIVIL  JUSTICE  REFORM  ACT  OF  1990 

Court  reporters  using  computer-aided  transcription  equipment  provide  a  wide 
range  of  services  mandated  by  the  Americans  with  Disabilities  Act  (A.D.A.).  Court 
reporters  using  C.A.T.  equipment  can  provide  instant  translation  of  deposition  pro- 
ceedings on  computer  screens  and/or  instant  translation  in  Braille. 

The  cost  savings  attendant  to  the  use  of  court  reporters  utilizing  C.A.T.  tech- 
nology complies  with  the  mandates  of  the  Civil  Justice  Reform  Act  of  1990  by  reduc- 
ing civil  litigation  costs. 

American  bar  association 

The  Litigation  Section  of  the  American  Bar  Association  opposes  the  use  of  video- 
tape to  record  deposition  proceedings  without  court  order  or  stipulation.  In  testi- 
mony before  the  Advisory  Committee,  Mr.  Theodore  R.  Tetzlaff  testified  as  follows: 

We  have  concerns  about  videotape  depositions  and  believe  that  the  clarity 
of  a  stenographic  transcript,  presided  over  and  sworn  to  by  a  court  reporter, 
is  important.  Videotapes  are  sometimes  garbled  by  mechanical  problems  or 
by  several  people  speaking  simultaneously,  while  a  court  reporter  will  take 
appropriate  action  to  insure  the  integrity  of  the  record.  On  balance,  there- 
fore, we  continue  to  believe  that  a  stenographic  record  should  be  required 
for  all  deposition  testimony. 

Demographics  and  employment 

The  proposed  changes  in  Rule  30(b)(4)  would  significantly  and  needlessly  harm  a 
profession  of  over  40,000  Americans  who  serve  the  Bench,  the  Bar  and  the  public 
with  the  highest  of  standards. 
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Court  reporters,  as  an  integral  part  of  the  judicial  system,  are  leaders  in  the  use 
ot  computers.  We  understood  the  need  to  become  computer  literate  and  have  done 
so  at  our  own  expense. 

More  than  85  percent  of  court  reporters  today  are  women,  and  16  percent  are  mi- 
norities, yet  we  all  receive  equal  pay  on  a  competitive  basis. 

On  behalf  of  all  my  colleagues,  I  respectfully  suggest  the  Senate  take  the  nec- 
essary action  to  retain  Rule  30(b)(4).  Thank  you  for  your  consideration. 

Senator  Heflin.  Mr.  Frank.  Good  to  see  you,  John. 

STATEMENT  OF  JOHN  P.  FRANK 

Mr.  Frank.  Thank  you.  It  is  nice  to  see  you  back  in  the  chair 
in  the  flesh  instead  of  just  on  television,  as  we  did  last  week. 

Judge  as  you  know,  I  have  been  active  in  these  matters  for  30 
years  and  served  on  the  Advisory  Committee  under  Chief  Justice 
Warren  and  so  on  and  have  appeared  before  you  repeatedly. 

In  this  case,  I  was  part  of  a  group  which  was  involved  in  the 
study  of  all  of  the  rules.  Assignments  were  made,  and  I  was  given 
the  primary  duty  of  working  on  rule  11.  That  is  going  to  get  the 
thrust  of  what  I  have  to  say. 

I  filed  a  statement  with  you.  We  have  analyzed  all  of  them.  We 
do  support  all  of  them.  I  am  particularly  sympathetic  to  the  con- 
cerns of  the  court  reporters.  I  have  discussed  that.  This  particular 
rule  is  a  very  modest  suggestion  I  have  made.  We  have  got  the 
technological  and  employment  problem  that  faces  that  industry 
over  the  time,  I  suppose,  and  I  have  tried  to  advance  some  sympa- 
thetic thoughts  on  that  in  my  statement  as  to  perhaps  how  you 
might  constructively  deal  with  it. 

I  support  the  rule  26  but  will  not  enlarge  on  it  here  because 
there  just  isn't  the  time,  and  I  have  put  it  in  the  statement. 

The  group  in  connection  with  rule  11  with  which  I  particularly 
worked  included  several  leaders.  It  is  a  cross  section  of  the  bar. 
You  have  been  told  that  a  lot  of  judges  support  the  rule  11. 

Judge  as  you  may  remember  from  your  judging  days,  if  you  got 
a  choice  between  being  a  cat  and  being  a  mouse  in  certain  situa- 
tions, you  would  probably  rather  be  a  cat.  The  mice — namely,  the 
bar — take  a  somewhat  different  view  of  this.  I  am  speaking  for  nu- 
merous members  who  have — well,  first,  for  all  of  ATLA  officially, 
for  the  leadership  of  the  litigation  section  repeatedly,  for  particu- 
larly the  Procedure  Committee  of  the  College  of  Trial  Lawyers.  The 
proposals  we  have  advocated  came  almost  verbatim  from  them. 
Their  chairman,  Francis  Fox,  has  just  been  appointed  to  the  Advi- 
sory Committee  by  Chief  Justice  Rehnquist. 

We  have  simply  the  overwhelming  support  of  the  bar  on  these 
rule  11  matters  and  of  a  lot  of  judges,  too,  in  the  committee,  which 
is  attached,  the  list  at  the  end,  not  only  Judge  Leon  Higginbotham, 
but  Judge  Patrick  Higginbotham — we  have  both  Higginbothams 
this  time — and  Judge  Mary  Schroeder  and  Judge  Monroe  McKay, 
the  chief  judge  of  the  tenth  circuit,  and  numerous  district  and 
other  judges.  But  this  is  a  matter  of  a  rule  which  really  needs  some 
change. 

We  had  a  letter  from  Charlie  Wright.  His  comment  has  been  that 
this  has  been  the  worst  self-inflicted  wound  in  the  history  of  the 
rules-making  process  and  an  absolute  blight.  He  suggested  in  the 
letter  which  he  shared  with  me  that  if  you  do  have  problems  with 
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26  that  you  focus — his  phrase  was  "Hke  a  laser  on  those,"  and 
please  not  be  disturbed  about  any  other  part  of  it. 

Rule  11  is  a  genie  which  came  out  of  a  small  bottle  and  has  filled 
all  of  the  available  space.  Any  impression  that  somehow  this  is 
anti-plaintiff  and  that  the  defendants  like  it  is  incorrect. 

It  is  true  that  about  75  percent  of  the  motions  are  filed  against 
plaintiffs,  but  25  percent  of  them  are  against  defendants.  Hence, 
that  bar,  much  of  which  I  am  speaking  for,  doesn't  like  it  either. 

The  system  has  been  terribly  onerous  on  civil  rights  plaintiffs, 
and  I  have  elaborated  on  that  in  the  statement.  You  may  want  to 
take  a  look  at  it. 

But  the  thing  that  has  concerned  me,  and  has  concerned  me  in 
all  appearances  I  have  had  before  you  over  the  years,  is  how  it  op- 
erates on  the  whole  judicial  system.  The  problem  is  that  it  has  cre- 
ated an  enormous  amount  of  satellite  litigation.  There  are  thou- 
sands of  rule  11  cases,  and  it  is  simply  unmanageable.  It  is  a  ter- 
rible burden  to  put  on  the  profession. 

The  next  serious  part  is  that  it  puts  a  premium  on  lawyers 
charging  each  other.  First  you  try  the  case,  and  then  you  have  got 
to  try  the  lawyer  for  the  other  side.  In  the  seventh  circuit  study 
on  the  rising  problem  of  incivility  at  the  bar,  stress  has  rule  11  has 
one  of  the  major  factors.  The  problem  is  if  you  don't  charge  the 
other  guy  under  the  existing  system,  then  you  may  be  guilty  of 
malpractice.  So  you  are  forced  to  go  do  that,  and  this  rule  greatly 
ameliorates  that  system. 

I  would  have  proposed  more  radical  reforms  in  rule  11.  We  didn't 
get  as  much  as  we  wanted.  A  key  part  which  has  to  be  focused  on. 
Judge,  is  that  you  can  talk  about  frivolous  cases,  but  you  will  re- 
member from  your  judging  days  that  it  is  kind  of  like  the  business 
of  one  man's  roast  pork  is  another's  dead  hog.  I  am  sorry.  Shall  I 
quit  at  this  point? 

Senator  Heflin.  Go  ahead. 

Mr.  Frank.  It  will  take  just  a  few  minutes. 

The  fact  is  that,  under  a  Federal  Judicial  Center  study,  a  batch 
of  judges  were  given  a  test  as  to  what  is  frivolous  and  what  is  not. 
They  divided  50/50  as  to  whether  the  cases  were  or  were  not  frivo- 
lous. Brown  v.  Board  would  have  looked  frivolous  before  it  was 
brought.  There  are  a  lot  of  innovative  things  that  can  look  frivolous 
which,  in  fact,  aren't. 

Let  me  give  you  really  a  horrible  example  of  just  the  other  day. 
In  the  third  circuit,  an  antitrust  case  was  brought  against  the  fu- 
neral industry  thare.  The  judge  ruled  against  the  plaintiff.  Fair 
enough.  The  State  of  Pennsylvania  thought  it  was  important 
enough  that  they  came  in  on  behalf  of  the  losing  party  and  ap- 
pealed to  the  third  circuit.  The  third  circuit  filed  a  14-page  opinion 
affirming  the  district  court,  and  with  the  State  of  Pennsylvania 
supporting  the  party,  now  the  district  judge  has  ordered  a  $250,000 
sanction  because  the  case  was  frivolous. 

Well,  it  is  kind  of  hard  to  know.  It  assumes  a  simplicity  which 
is  simply  not  there.  The  provisions  of  the  rule  in  regard  to  the  may 
and  must,  the  fact  that  it  has  been  made  permissive,  is  highly  con- 
structive. The  point  was  well  developed  earlier  that  cases  are 
mixed.  You  will  have — ^you  have  probably  done  it  yourself.  You  put 
in  a  good  defense  and  then  you  add  a  couple  that  you  hope  some- 
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thing  will  turn  up  on;  you  are  covering  your  bases.  These  are  mixed 
things,  and  some  discretion  is  needed  in  dealing  with  those  cases. 

The  final  word.  The  position  of  the  rule  on  abolishing  the  pay- 
ment to  opposing  counsel,  but,  rather,  using  it  as  payments  to  the 
court  for  purposes  of  instructional  value  to  the  bar  is  adopted  di- 
rectly from  Justice  O'Connor's  opinion  in  the  Cooter  &  Gell  case 
and  does  represent  the  going  law.  And  while  if  it  had  been  up  to 
me,  I  would  have  repealed  rule  11,  but  these  fellows  have  modestly 
made  some  changes,  and  on  behalf  of  the  overwhelming  weight  of 
the  bar  and  a  lot  of  judges,  we  say  please  let's  let  it  go. 

Thank  you  very  much. 

[Mr.  Frank  submitted  the  following:] 

Prepared  Statement  of  John  P.  Frank 

SUMMARY 

Mr.  Frank  has  been  a  bar  member  active  on  procedural  topics  for  many  decades; 
he  served  on  the  Advisory  Committee  on  Civil  Procedure  during  the  justiceship  of 
Earl  Warren.  The  statement  covers  all  of  the  rules.  Some  twenty  of  them  are  identi- 
fied as  being  sufficiently  minor  that  they  do  not  deserve  attention  at  the  Congres- 
sional level.  Four  of  the  rules,  30,  33,  54  and  58  are  very  important  and  ought  to 
take  effect  as  soon  as  possible;  there  is  no  hint  of  any  controversy  concerning  any 
of  them. 

The  three  major  changes  not  previously  mentioned  are  Rules  11,  26  and  30. 

A.  Rule  11.  The  existing  Rule  11  is  a  well  intended  but  unsuccessful  effort  to  re- 
duce the  burdens  on  courts  and  litigants  of  frivolous  cases.  Thousands  of  cases  have 
been  added  to  the  system  disputing  whether  a  given  case  is  frivolous.  The  rule  has 
become  a  fee  shifting  statute  forcing  lawyers,  first,  to  try  the  case  and  then  to  try 
each  other.  As  a  Seventh  Circuit  bar  study  shows,  this  has  added  greatly  to  the  inci- 
vility of  the  practice.  Rule  11  has  worked  disproportionately  and  harshly  on  civil 
rights  plaintiffs.  Mr.  Frank,  representing  the  leadership  of  the  Litigation  Section  of 
the  ABA,  the  board  of  governors  of  ATLA,  the  views  of  the  Utigation  committee  of 
the  American  College  of  Trial  Lawyers,  manv  federal  judges,  many  state  bar  asso- 
ciations, civil  rights  groups  and  academics,  has  urged  a  complete  revision  of  Rule 
11.  The  rule  now  before  Congress  is  not  as  complete  a  revision  as  was  desired,  but 
it  is  a  substantiail  improvement. 

B.  Rule  26.  This  rule  requires  early  disclosure  of  facts,  names  of  witnesses,  and 
documents  which  in  any  case  would  be  required  at  some  later  time.  It  adds  nothing 
to  the  existing  rules  by  way  of  what  must  eventually  be  disclosed,  but  it  does  speed 
up  the  process.  The  rule  contains  sufficient  safeguards  against  abuse  that  it  seems 
safe  to  try;  and  almost  anything  which  speeds  up  the  torpid  pace  of  litigation  is 
worth  at  least  a  friendly  eye. 

C.  Rule  30.  This  rule  modernizes  discovery  practice,  bringing  it  into  accord  with 
contemporary  technology,  by  allowing  videotaping.  This  will  have  the  effect  of  elimi- 
nating court  reporters  in  discovery  depositions.  Court  reporters  are  quite  reasonably 
alarmed  for  the  future  of  their  profession.  Mr.  Frank  believes  that  this  rule  change 
is  perhaps  inevitable,  but  asks  the  Committee  to  give  sensitive  thought  to  the  court 
reporters'  problem  and  makes  a  specific  suggestion  to  that  end. 


My  name  is  John  P.  Frank  and  I  am  the  senior  psirtner  of  the  law  firm  of  Lewis 
and  Roca  in  Phoenix,  Arizona.  I  attach  my  Who's  Who  identification  to  this  state- 
ment and  will  say  briefly  only  that  I  have  my  law  graduate  degrees  from  the  Uni- 
versity of  Wisconsin  and  Yale  Law  School  and  prior  to  September  15,  1954,  taught 
law  at  Indiana  University  and  at  Yale,  in  both  schools  teaching  procedure.  I  have 
taught  on  shorter  term  bases  at  various  schools  in  the  United  States  and  have  lec- 
tured, commonly  on  either  constitutional  or  procedural  subjects,  in  many  states.  I 
am  the  author  of  numerous  books  and  articles  on  court  administration  and  proce- 
dure and  constitutional  and  legal  historical  subjects. 

I  served  on  the  then  Supreme  Courts  Advisory  Committee  on  Civil  Procedure  by 
appointment  of  Chief  Justice  Warren  under  the  chairmanship  of  Mr.  Dean  Acheson 
from  approximately  1960  to  1970.  I  was  a  member  and  from  time  to  time  chairman 
of  the  Arizona  State  Committee  for  Civil  Procediu-e  for  some  thirty  years  and  have 
participated  in  and  have  appeared  at  all  hearings  by  the  Committee  on  the  Rules 
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of  Civil  Procedure  from  1960  to  the  present  time.  I  have  repeatedly  appeared  before 
House  and  Senate  committees  on  jurisdictional  and  procedural  matters. 

In  connection  with  the  rules  presently  before  this  Committee,  I  have  been  active 
in  connection  with  them  throughout  their  several  year  history.  An  informal  commit- 
tee consisting  of  Professor  Judith  Resnik  of  the  University  of  Southern  California 
Law  School,  my  former  partner  Janet  Napolitano  who  is  chairman  of  the  Arizona 
State  Committee  for  Civil  Procedures  and  is  our  U.S.  Attorney,  and  I  have  variously 
divided  up  the  rules.  In  behalf  of  all  of  ourselves  and  of  other  groups,  we  presented 
positions  on  the  various  rules  at  public  hearings. 

I  am,  thus,  acquainted  with  all  of  the  rules  and  have  taken  a  stand  on  all  of  them. 
In  our  division  of  labor  my  particular  assignment  was  Rule  11,  the  sanctions  rule. 
As  I  shall  elaborate  in  connection  with  that  rule,  on  Rule  11  I  presented  the  views 
of  numerous  United  States  Court  of  Appeals  Circuit  and  District  judges,  the  leader- 
ship of  the  Litigation  Section  of  the  American  Bar  Association,  the  Board  of  Gov- 
ernors of  the  American  Trial  Lawyers  Association,  the  committee  on  civil  procedure 
of  the  American  College  of  Trial  Lawyers,  and  the  views  of  numerous  state  bars. 
In  this  connection  I  worked  particularly  closely  with  the  New  York  Bar  and  the  out- 
standing chairman  of  its  civil  procedure  committee.  Judge  Hugh  Jones,  formerly  of 
the  New  York  State  Court  of  Appeals.  I  also  represented  the  views  of  the  leadership 
of  civil  rights  groups  on  the  Rule  11  problems. 

I.  THE  GENERAL  VIEW 

Permit  me  to  begin  by  stating  two  conclusions: 

1.  I  hope  that  this  Committee  will  conclude  to  let  all  of  these  proposals  take  effect. 
The  package  is  not  perfect  and  if  I  were  writing  the  rules  I  would  not  have  all  of 
them  as  they  are  here.  But  the  procedure  has  oeen  extremely  fair  and  thorough. 
We  of  the  bar  or  of  academia,  and,  indeed,  those  judges  who  wished  to  express 
themselves,  had  our  innings  before  Judge  Pointer.  The  hearings  were  thorough  and 
fair. 

The  same  has  been  true  up  the  line.  Judge  Keeton  has  conducted  the  proceedings 
of  the  Standing  Committee  with  exemplary  fairness  and  thoroughness.  He  has  made 
himself  available  for  informal  discussions.  The  review  by  the  Standing  Committee 
was  very  thorough.  Moreover,  the  review  by  the  Judicial  Conference  of  the  United 
States  was  also  far  from  cursory.  Indeed,  the  Judicial  Conference  very  wisely  de- 
leted one  rule.  I  mention  that  action  only  to  highlight  fact  that  the  Judicial  Con- 
ference review  is  not  perfunctory,  but,  indeed,  represents  contemplative  judgment. 

It  is  part  of  the  lawyer's  job  to  advocate,  and  when  he  has  been  heard,  to  acqui- 
esce in  the  conclusions.  The  statute  permits  intervention  by  Congress  at  this  stage; 
your  role  is  not  perfunctory  either.  But  there  is,  I  believe,  no  difference  so  grave 
that  it  warrants  your  always  unusual  power  of  intervention. 

2.  Please  permit  me  to  applaud  the  Committee  and  its  staff  for  your  prompt  atten- 
tion to  these  rules  problems.  You  have  many  demands  upon  your  time.  While  not 
many  of  these  rules  are  in  the  slightest  degree  controversial,  a  couple  of  them  are. 
The  rules  will  go  into  effect  unless  adverse  action  or  stajdng  action  of  some  kind 
is  taken  before  November  1.  Your  scheduling  this  hearing  so  promptly  is  clear  evi- 
dence that  you  are  tending  to  this  business  without  delay.  Some  of  the  rules 
changes  are  relatively  minor,  but  some  of  them  are  genuinely  important  and  the  bar 
and  tne  courts  will  benefit  greatly  by  your  early  attention. 

II.  THE  MATTERS  NOT  WARRANTING  DISCUSSION  HERE 

While  the  changes  are  generally  improvements,  a  good  many  of  them  do  not  reach 
the  level  which  seems  to  require  Congressional  attention.  While  I  may  be  wrong  as 
to  some  of  these,  and  if  so  I  ask  to  be  questioned  concerning  them,  I  will  otherwise 
put  aside  the  following: 

Rule  1.  An  amiable  piety  on  the  administration  of  the  rules. 

Rule  2.  Changes  in  the  methods  of  serving  summonses.  The  rule  is  intended  to 

Fromote  economy  and  it  probably  will.  I  must  in  integrity  acknowledge  to  you  that 
find  it  a  long-winded  efmsion  which  will  be  more  nuisance  to  the  bar  than  profit, 
and  it  illustrates  the  kind  of  change  which  I  would  not  of  my  own  motion  have 
made,  but  its  purpose  is  good  and  it  is  not  important  enough  to  be  worth  your  atten- 
tion. 

Rule  5.  This  is  a  small  improvement  to  permit  local  courts  to  permit  electronic 
filing  and  is  clearly  a  good  idea. 

Rule  12.  This  rule  on  time  for  response  is  essentially  an  adaptation  to  the  new 
summons  rule  previously  identified. 

Rule  15.  This  is  merely  a  cross  reference. 
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Rule  16.  This  makes  a  number  of  changes  in  the  pretrial  conference.  It  does  not 
truly  broaden  authority  as  much  as  it  gives  a  kind  of  a  checklist  or  schedule  to  the 
court  and  the  parties  as  to  what  can  come  up  at  the  pretrial  conference.  Rule  16 
tor  some  time  has  been  serving  fundamentally  as  such  a  checklist  and  this  broadens 
this  function.  It  will  be  particularly  useftil  for  new  judges  and  for  the  less  experi- 
enced members  of  the  bar. 

Rule  28.  This  is  the  detail  concerning  depositions  in  foreign  countries,  conforming 
that  procedure  to  treaty  practice. 

Rule  29.  This  tightens  trial  scheduling  by  encouraging  parties  to  work  out  discov- 
ery matters  informally  except  where  they  would  delay  trials.  It  represents  what 
good  lawyers  have  been  doing  and  is  a  worthwhile  encouragement. 

Rule  30.  The  larger  portion  of  this  rule  deals  with  electronic  depositions  and  that 
matter  will  be  discussed  separately.  Quite  apart  from  this,  the  very  valuable  change 
is  the  limitation  of  depositions  without  court  authorization  to  ten.  This  should  help 
reduce  the  cost  of  Utigation. 

Rule  31.  This  is  an  improvement  in  the  procedures  in  taking  depositions  of  pris- 
oners; it  is  not  a  matter  of  broad  concern. 

Rule  32.  This  essentially  conforms  the  use  of  depositions  to  the  new  procedures 
for  taking  them.  If  Rule  30  were  seriously  altered,  Rule  32  would  need  attention 
as  well. 

Rule  33.  This  rule  hmits  the  number  of  interrogatories  and  slightly  changes  the 
procedure  for  objections  to  them.  A  similar  proposal  was  made  some  ten  or  more 
years  ago  at  the  Committee  stage  and  was  opposed  by  Judge  Mary  M.  Schroeder 
of  the  Ninth  Circuit  Court  of  Appeals  and  by  me  both  at  the  hearing  in  San  Fran- 
cisco and  in  an  article  in  the  American  Bar  Association  Journal.  We  then  believed 
that  the  limitation  on  the  number  should  be  the  product  of  more  experimentation 
at  the  district  courts.  The  rule  was  not  then  adopted.  That  experimentation  has  oc- 
curred and  it  is  now  clear  that  these  limitations  are  highly  beneficial,  and  moreover 
that  they  make  litigation  much  less  expensive.  I  do,  therefore,  now  warmly,  however 
belatedly,  endorse  this  proposal  and  regard  it  as  genuinely  important;  interrog- 
atories have  grown  out  of  all  reason.  It  is  one  of  the  best  features  of  this  new  series 
of  rules. 

Rule  34.  This  rule  on  production  of  documents  is  simply  an  adaptation  to  other 
changes. 

Rule  36.  This  rule  on  admissions  is,  likewise,  simply  an  adaptation  to  other 
changes. 

Rule  37.  This  rule  deals  with  the  failure  to  make  disclosure  or  to  cooperate  in  dis- 
covery. It  is,  at  least  generally,  a  clear  improvement  in  encouraging  cooperation 
amongst  attorneys  in  solving  these  problems  without  burdening  the  courts  with 
theni.  It  stiffens  the  sanctions  for  failure  of  honest  disclosure  and  I  am  afraid  that 
this  is  probably  necessary.  These  changes  are  generally  of  some  importance  and  are 
not  believed  to  be  seriously  controverted  in  any  quarter. 

Rule  38.  This  is  a  minor  correction  in  the  method  of  demanding  jury  trial. 

Rule  50.  This  is  a  technical  amendment  on  judgments  as  a  matter  of  law. 

Rule  53.  This  is  a  very  minor  adapting  change  concerning  masters. 

Rule  54.  This  is  a  very  important  and  worthwhile  stabilization  of  procedures  for 
establishing  attorneys'  fees  where  they  are  to  be  determined  by  the  court.  Inch  by 
inch  we  are  moving  more  and  more  toward  to  the  English  rule  and  are  allowing 
courts  to  assess  counsel  fees  against  losing  parties  in  a  number  of  situations.  Con- 
gress has  adopted  some  100  fee-shifting  statutes.  This  development  creates  a  whole 
new  series  of  legal  decisions  which  need  to  be  made  in  determining  what  fees  are 
to  be  allowed.  We  have  had  no  clear  procedure  on  this  and  Rule  54  establishes  one. 
It  is  particularly  constructive  because  it  requires  that  this  matter  be  settled  prompt- 
ly. This  is  a  big  improvement. 

Rule  58.  This  rule  on  entry  of  judgment  is  one  of  the  best  features  in  the  whole 
package.  It  relates  to  the  attorneys'  fees  problem  and  provides  that  the  trial  court 
may  merge  the  judgments  on  the  main  case  and  on  the  attorneys'  fees  so  that  there 
can  be  only  one  appeal  and  the  two  matters  can  be  decided  together.  This  solves 
a  major  problem  and  is  very  valuable. 

Rule  71(a).  This  is  some  minor  conforming  detail  concerning  service  in  condemna- 
tion cases. 

Rule  72.  This  is  simply  a  matter  of  labeling  magistrates. 

Rule  73.  This  is  a  small  but  real  improvement  on  the  use  of  magistrates,  protect- 
ing the  parties  so  that  they  won't  be  pushed  into  accepting  a  magistrate  if  they  don't 
really  want  that  method  of  procedure. 

RvUe  74.  This  is  another  matter  of  relabeling  magistrates. 

Rule  75.  This  is  yet  another  matter  relabeling  magistrates. 

Rvile  76.  And  agsdn,  the  labels  of  magistrates. 
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Summary:  Nineteen  of  the  rules  are  minor  changes  which  will  be  useful  but  which 
probably  do  noi  deserve  thought  from  this  Committee.  Rules  30,  33,  54  and  58  are 
verv'  important.  Because  there  appears  to  be  no  dispute  concerning  the  limitation 
on  the  number  of  depositions  in  Rule  30  and  all  of  Rules  33,  54  and  58,  the  Commit- 
tee may  nor  wish  to  give  them  any  further  consideration.  But  they  are  different 
I'rom  the  first  group  in  the  sense  that  they  are  truly  important  and  the  bar  and  the 
:  >:  .  u-  really  need  them,  and  need  them  now.  They  are  reasons  for  moving  this 
pacltage  along. 

III.  THE  MAJOR  CHANGES 

A.  Rule  11 

Rule  11,  as  adopted  in  1983  and  enforced  today,  has  been  described  by  Professor 
Charles  Alan  Wright  as  the  worst  self-inflicted  wound  in  the  history  ot  the  rules- 
making  process.  It  has  been  a  blight.  Seldom  was  an  effort  made  with  better  inten- 
tions or  higher  purposes,  but,  as  has  been  trenchantly  observed  by  Professor  Judith 
Resnik  of  the  IJniversity  of  Southern  California,  most  of  the  time  rules  reformers 
are  mopping  up  after  the  mistakes  of  past  rules  reformers;  and  Rule  11  is  a  brilliant 
example. 

Rule  11  is  a  genie  which  came  out  of  a  small  bottle  and  filled  all  available  space. 
No  one  would  have  supposed  in  1983  that  it  would  be  so  consequential.  The  rule 
is  short  and  in  both  prose  and  intention  bemgn.  It  provides  that  every  pleading,  mo- 
tion and  other  paper  must  be  signed  by  the  attorney  and  if  there  is  no  attorney, 
by  the  party.  The  signature  then  becomes  a  certificate  that  the  attorney  has  made 
a"  reasonable  inquiry  and  that  to  the  best  of  his  or  her  knowledge,  information  and 
belief,  the  document  is  well  grounded  in  fact  and  warranted  by  existing  law  or  rep- 
resents a  gooci  faith  effort  to  alter  existing  law.  If  the  pleading  or  motion  or  other 
paper  is  found  to  have  been  signed  in  violation  of  the  rule,  the  court  is  authorized 
to  impose  an  appropriate  sanction  which  includes  an  order  to  pay  to  the  other  party 
the  reasonable  expenses  involved  in  countering  the  pleading,  including  attorneys 

Great  oaks  from  little  acorns  grow.  In  the  less  than  ten  years  since  the  adoption 
of  Rule  11  we  have  had  thousands  of  cases  invoking  its  application.  Asking  for 
sanctions  because  of  challenges  to  the  allegedly  good  faith  inquiry  into  either  facts 
or  law  has  become  a  major  industry.  It  has  become  routine  that  the  attorneys  now 
have  a  double  duty,  one  to  try  the  case  and  the  other  to  try  the  opposing  counsel. 

The  rule  has  become  more  of  a  defendant's  mechanism  than  a  plaintiffs,  but  the 
defendants  have  not  liked  it  either.  Approximately  75  percent  of  the  sanction  apph- 
catlons  are  against  plaintiffs.  Nonetheless,  there  are  enough  against  defendants  to 
create  a  mutual  burden.  Indeed,  the  Rule  11  operation  is  just  as  obnoxious  to  the 
leaders  of  the  defense  bar  as  it  is  to  the  plaintiffs  bar.  The  root  goal  is  the  desire 
to  sanction  frivolous  cases.  The  underlying  problem  here  is  that  the  phrase  "frivo- 
lous cases"  has  a  happv  ring  to  it  as  though  it  were  saying  something  meaningful, 
when  in  truth  this  is  false.  One  judge's  frivolous  case  is  another's  serious  question. 
In  a  Federal  Judicial  Center  study,  a  group  of  judges  who  considered  the  same  com- 
plaint divided  fifty-fifty  on  whether  it  was  frivolous. i 

The  system  has  been  particularly  onerous  on  civil  rights  plaintiffs.  I  am  aware 
of  statements  from  the  Federal  Judicial  Center  that  the  use  of^Rule  11  in  civil  rights 
matters  is  not  'disproportionate."  This  depends  on  how  one  measures  disproportion- 
ate. It  is  perfectly  true  that  in  the  FJC  study  there  are  more  Rule  11  motions  in 
contract  and  tort  cases  than  in  civil  rights  cases.  However,  there  are  also  vastly 
more  contract  and  tort  cases  than  civil  rights  cases  to  start  vdth.  The  percentage 
of  civnl  rights  cases  with  Rule  11  sanctions  is  higher  than  the  percentage  in  tort  and 
contract  cases.  When  we  allow  for  these  circumstances,  civil  rights  plaintiffs  are  big 

losers. 

1  do  not  pause  with  what  I  think  are  the  substantive  misfortunes  under  Rule  11 
because  the  point  that  particularly  concerns  me  is  what  I  think  the  grossly  unrea- 
sonable and  unwholesome  burden  it  has  added  to  Judicial  administration.  The  Amer- 
1  an  Judicature  Society  has  done  a  major  study.  That  study  reported  that  in  7.6  per- 
— ^  of  the  cases  studied  there  were  Rule  11  sanctions  and  in  24.3  percent  there 
;ome  involvement  without  sanctions.  That  meant  that  there  had  been  some 
.   of  Rule  11  activity  of  a  formal  enough  sort  to  be  noticed  in  a  third  of  the  cases. 
n  turn  means  that  a  great  number  of  time-consuming  and  dollar-consuming 
Qecision  points  have  been  put  into  the  legal  system. 

Wlien  the  attention  goes  from  the  frequency  of  Rule  11  in  a  batch  of  cases  to  the 
f-equency  of  Rule  11  problems  for  lawyers  in  general,  the  American  Judicature  Soci- 


Kfl.^^.pnki'^Ren,  An  Empirical  Study  of  Rule  11  Sanctions,  26  (1985). 
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ety  comes  up  with  the  astonishing  figure  that  82  percent  of  the  bar  studied  has  had 
some  Rule  11  contact.  This  is  a  terrible  and  costly  burden  to  put  on  the  profession. 
It  IS  particularly  undesirable  because  under  Rule  11  there  are  no  uniform  stand- 
ards. As  I  have  mentioned,  one  Federal  Judicial  Study,  judges  divided  fifty-fifty  as 
to  which  cases  were  and  which  were  not  frivolous. 

The  Judicature  Society  also  speaks  of  the  threat  element  in  the  Rule  11,  as  law- 
yers charge  each  other.  In  the  Seventh  Circuit  study  on  the  rising  incivility  of  the 
bar,  an  appreciable  part  of  it  dependent  on  Rule  11  combat,  illustrates  the  vices  of 
this  system.  Exchanges  between  lawyers  of  the  "I'm  going  to  get  you"  variety  don't 
help  civility  very  much. 

It  is,  in  short,  a  bad  rule  and  needs  changing. 

As  against  that  background,  I  had  the  pleasure  and  opportunity  to  be  coordinator 
on  the  Bench-Bar  proposal  to  revise  Rule  11.  I  append  a  list  of  those  who  sponsored 
the  Bench-Bar  proposal.  It  included  an  astonishingly  complete  representation  of  the 
bar,  the  Litigation  Section,  ATLA,  the  College  of  Trial  Lawyers,  numerous  state 
bars,  and  numerous  judges  and  professors;  the  list  will  speak  for  itself.  We  asked 
for  a  very  comprehensive  revision  of  Rule  11. 

We  did  not  get  what  we  asked  for.  I  regret  that.  The  plain  fact  is  that  the  Rule 
11  dispute  reflects  class  difference  within  the  profession.  Most  of  the  judges  who 
have  the  Rule  11  power  like  it.  The  lawyers  on  whom  it  is  exercised  or  feel  its  con- 
sequences do  not.  In  the  world  of  cats  and  mice,  it  is  more  attractive  to  be  a  cat. 
This  is  illustrated  in  the  dissent  by  Justices  Scalia  and  Thomas  from  even  the  mod- 
est Rule  11  changes  which  are  now  before  you. 

Nonetheless,  while  the  changes  are  less  than  I  would  have  liked,  the  improve- 
ments are  noteworthy.  A  strenuous  concern  of  the  American  College  of  Trial  Law- 
yers was  the  provision  in  the  1983  rule  that  sanctions  were  mandatory.  If  the  judge 
found  any  of  the  triggering  circumstances  existed,  the  court  had  no  discretion  to 
waive  the  sanctions  but  was  compelled  to  impose  them.  That  aspect  is  changed  by 
the  new  rule.  Another  improvement  is  that  tne  sanctioning  power  is  broadened  to 
cover  firms  as  well  as  persons  who  actually  sign  documents  in  court.  Frequently  the 
signer  is  a  junior  attorney  who  is  simply  doing  what  he  is  told.  He  is  not  a  policy 
maker.  It  would  have  been  better  to  eliminate  any  sanctions  on  such  persons,  but 
at  least  now  the  courts  will  have  discretion  to  put  the  responsibility  where  it  be- 
longs, which  is  on  the  firm  itself. 

'The  worse  feature  of  the  1983  rule,  which  I  have  already  mentioned,  is  that  the 
rule  became  a  fee-shifting  device  so  that  the  prevailing  lawyer  was  required  to  try 
to  get  his  fees  out  of  the  losing  lawyer's  side.  The  Bench-Bar  proposal  urged  that 
any  sanctions  under  the  rule  should  be  paid  into  court.  That  proposal  was  not  en- 
tirely adopted  in  the  new  rule  but  long  steps  were  taken  in  that  direction.  The 
Court  adopted  the  views  of  Justice  O'Connor  in  a  recent  opinion  that  there  should 
be  heavy  stress  on  deterrence  and  not  profiteering  as  the  objective  of  the  rule. 
Hence,  the  Committee  has  provided  that  any  sanctions  "should  ordinarily  be  paid 
into  court  as  a  penalty"  and  that  fee  shifting  should  be  limited  to  "unusual  cir- 
cumstances." This  is  an  improvement.  In  addition,  the  new  rule  provides  that  there 
shall  be  no  sanctions  if  the  offending  pleading  is  withdrawn,  and  the  objecting  party 
must  give  the  other  side  this  opportunity.  A  major  improvement  in  the  rule  is  its 
improvement  on  the  notice,  hearing  and  determination  practices  required  before 
sanctions  will  be  allowed.  Anybody  sanctioned  must  have  a  specific  charge,  must 
have  a  reasonable  opportunity  to  respond,  and  the  court  must  show  its  reasons  on 
the  record  for  any  order  it  makes.  This  is  particularly  important  because  the  court's 
order  is  reviewed  only  for  abuse  of  discretion,  so  there  must  be  a  record  to  show 
whether  discretion  has  been  abused. 

I  am  aware  of  no  one  who  wiU  come  before  you  criticizing  the  proposed  new  Rule 
11.  It  is  greatly  desired  by  every  segment  of  the  bar  and  particularly  by  civil  rights 
groups.  The  existing  situation  is  simply  intolerable.  The  proposed  new  rule  is  ur- 
gently needed  and  merits  your  blessing. 

B.  Rule  26 

I  supported  Rule  26  in  an  earlier  form  before  the  Rules  Committee  and  support 
it  in  its  highly  modified  form  now.  I  am  aware  that  the  procedure  by  which  the  final 
form  of  Rule  26  came  into  the  rules  was  out  of  the  ordinary,  and  I  do  not  think 
it  is  right.  However,  the  present  form  of  the  rule  is  sufficiently  modest  in  the 
changes  it  makes  that  further  hearings  would  probably  not  have  shed  any  new  light; 
the  earlier  discussions  had  been  very  thorough. 

Specifically,  I  think  mv  colleagues  the  bar  who  are  troubled  at  this  Rule  26  are 
spooked  over  nothing.  The  plain  fact  is  that  disclosure  is  the  contemporary  wave. 
The  disclosure  system  adopted  in  my  own  state  of  Arizona  is  so  much  more  radical 
than  this  that  the  proposal  before  you  seems  child's  play.  Disclosure  is  being  adopt- 
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pd  by  district  courts  under  the  1990  statute  and  no  one  seems  to  have  been  hurt 
by  it. 

'  Pt  me  be  very  specific.  Federal  proposed  Rule  26  imposes  three  types  of  disclo- 
5Uie  duties; 

1.  Initial  disclosure  of  individuals  likely  to  have  discoverable  information  relevant 
ited  facts;  copies  of  or  descriptions  by  category  of  all  documents  in  the  dis- 
part^'i  possession,  custody,  or  control  relevant  to  disputed  facts;  damages 
:,  and  insurance  agreements.  (26(a)(1)). 

?ert  testimony,  including  the  identity  of  experts  as  well  as  required  written 
(26(a)(2)). 
etrial  disclosure,  including  the  identity  of  witnesses  and  whether  they  will 

be  presented  Uve  or  by  deposition  and  the  identity  of  anticipated  trial  exhibits. 

(26(a)(3)). 

The  proposed  rule  also  sets  forth  the  timing  requirements  for  each  of  these  disclo- 
sures, the  method  for  making  each  of  these  disclosures,  and  the  method  for  claiming 
attorney-client  or  work  product  protection. 

All  these  things  have  to  be  done  now,  though  at  a  slightly  later  stage.  These  rules 
=  imply  accelerate  the  interrogatory  procedures  of  Rule  33  and  the  document  disclo- 
sures of  Rule  34,  plus  the  various  details  of  Rule  26.  Of  co\irse  one  must  identify 
one's  witnesses  and  identify  the  trial  exhibits  and  reveal  the  expert  testimony  and 
reveal  the  facts  of  insurance.  The  question,  therefore,  is  not  one  of  substance  but 
purely  one  of  timing. 

The  questions  then  arise  as  to  whether  somehow  the  earlier  timing  works  an  in- 
'u.stice.  This  must  be  balanced  against  the  fact  that  lawsuits  take  too  long  and  there 
-  J  much  jockeying  around  now  about  interrogatories  and  documents.  The  rule 
1^  carefully  designed  so  that  no  one  has  to  discover  what  he  doesn't  yet  know;  there 
adequat',  dt  vices,  as  there  are  in  the  existing  rules,  for  supplementation  and 
vacre  is  plenty  of  room  for  protection.  The  country  is  impatient  with  the  pace  of  liti- 
ppiion  and  the  cost  of  it,  and  it  is  at  least  reasonable  to  hope  that  this  Rule  26  will 
spe?d  the  pace  and  reduce  the  cost;  it  may  by  earlier  cards  on  the  table  improve 
the  prospects  of  early  settlement. 
The  question  then  arises  as  to  whether  this  rule  should  be  delayed  until  there 
her  reports  under  the  1990  statute.  This  question  can  be  twice  answered  in 
qtive'  *^rct  the  local  experimentation  permitted  under  the  1990  statute  con- 
vinces unaffected  by  this  rule.  Second,  this  rule  may  well  give  the  local  districts  a 
';-'  with  which  to  complete  their  tasks  under  the  1990  act. 

'"ule  speeds  up  discovery  and  will  take  away  much  of  the  gamesmanship  of 
■r  asive  answers  to  interrogatory  questions.  It  is  to  be  commended. 

C.  Rule  30 

Independent  of  the  limitation  on  the  number  of  depositions,  which  has  been  dis- 
cussed earlier,  the  rule  also  permits  the  taking  of  depositions  by  non-stenographic 
-    as  bj'"  videotape.  It  also  provides  that  if  the  deposition  is  to  be  used  to  that 
it  eliminates  the  court  reporting  or  stenographic  function  at  the  deposition. 
However,  if  the  deposition  is  going  to  be  used  in  court,  other  rules  require  that  it 
Le  trnnscribed  and  then  a  copy  be  furnished  to  the  court. 
The  benefits  to  the  rule  are  that,  by  making  maximum  use  of  modern  technology, 
:    procedure  makes  deposition  much  more  vivid  and  far  less  expensive.  In  jury 
he  videos  may  be  used  to  present  the  deposition  testimony  to  the  jury  even 
ifeii  a  traiiscnpt  must  be  lodged  with  the  court  to  perfect  the  record  and  for  the 
enience  of  a  reviewing  court.  The  incidental  cost  savings  are  also  considerable; 
me  aoctor,  for  example,  can  be  videotaped,  charts  and  all,  in  his  ofRce. 

In  short,  the  rule  permits  the  benefits  of  the  electronic  age  to  enter  the  court- 
housp;  but  there  is  a  clear  downside.  As  with  the  development  of  all  machines  to 
replace  other  labor  forces  over  the  centuries,  there  is  whatever  gain  the  machine 
•  i.e?  but  the'-e  is  the  loss  of  jobs  to  the  labor  force.  Court  reporters  have  done  this 
vvcrk  for  a  lung  time.  Now  on  depositions  which  will  not  be  used  in  court,  they  will 
1  ever  be  involved  and,  even  where  the  deposition  is  to  be  used  in  the  court,  the 
i  enographic  tra  .script  can  be  made  at  lower  pace  by  office  staff.  A  whole  industry 
may  be  badly  damaged  or  rendered  obsolete. 

Frequently  t>e  obsolescence  of  the  labor  force  by  the  progress  of  the  machine  or 
oy  ;,cw  metnodologies  ca"  be  softened  by  job  preservation  techniques.  For  illustra- 
tion, when  the  shipping  industry  thirty  years  ago  moved  to  containers,  it  rendered 
the  longshorf  rr.en  largely  obsolete  but  the  industry  provided  that  the  existing  long- 
shoremen should  be  kept  on  the  job  until  they  reacned  retirement  age  so  that  the 
phase-out  would  be  gradual.  The  problem  with  any  phase-out  here  is  that  it  puts 
a  great  cost  on  litigants  for  absolutely  superfluous  services. 
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If  the  Rules  Committees  have  given  any  thought  to  the  phase-out  problem,  I  am 
unaware  of  it.  The  court  reporters  of  the  nation  commonly  are  skilled  people, 
trained  in  their  work,  and,  within  my  experience  at  least,  overwhelmingly  capable 
and  faithful  to  the  tasks  they  have  undertaken.  Yet  come  December  1,  for  the  large 
discovery  phase  of  their  work,  it  is  bye-bve  court  reporters. 

The  court  reporters  themselves  may  have  some  proposal  to  make  the  transition 
less  painful  and  if  so,  it  deserves  careful  consideration.  My  own  suggestion  is  a 
timid  one  and  I  would  withdraw  it  if  the  court  reporters,  to  whom  I  have  not  spo- 
ken, reject  it.  But  the  fact  is  that  the  same  obsolescence  which  hits  the  court  report- 
ers in  discovery  will  do  the  same  for  trial.  Trials,  too,  can  be,  and  on  occasion  are, 
videotaped,  and  there  is  no  need  for  a  transcript  except  in  that  relatively  small 
number  of  cases  which  are  appealed.  Moreover,  the  new  machines  permit  electronic 
re-creation  of  the  testimony  simultaneously  with  its  utterance;  a  Phoenix  federal 
judge  has  a  video  system  in  his  courtroom  in  which  the  court  reporter  records  to 
a  computer  and  the  testimony  is  on  a  screen  within  seconds  of  its  utterance.  The 
computer  record  can  be  searched  to  find  the  relevant  objection  or  instruction,  and 
the  rest  will  never  even  need  to  be  printed.  Moreover,  there  is  today  advanced  work 
on  straight  voice  to  computer. 

I  difiidentlv  suggest  to  the  Committee  that  it  include  in  any  report  on  these  rules 
a  recommendation  to  the  rule-making  authorities  that  no  rule  eliminating  trial  tran- 
scripts for  at  least  a  ten-year  period  will  be  welcome  here.  This  would  permit  a  rea- 
sonable transition.  Newcomers  to  the  profession  can  stop  learning  it  if  they  feel  it 
has  no  economic  future.  The  present  work  force  will  have  reasonable  opportunity  to 
plan  retirement  or  to  transfer  to  other  work;  I  beUeve  there  are  schools  now  for 
court  reporter  transition.  I  repeat,  I  take  no  pride  in  my  particular  suggestion;  I  pro- 
pose it  only  to  create  a  mood.  It  is  always  cruel  when  a  new  machine  throws  em- 
ployees out  of  the  work  force,  and  if  ingenuity  can  make  that  eviction  less  painful, 
it  should  be  welcomed. 

*  >ii  *  *  * 

I  thank  you  for  the  opportunity  to  appear  before  you.  I  summarize  again  by  saying 
that  while  many  of  these  rules  are  sufficiently  minor  or  accommodating  to  other 
changes  so  that  they  are  merely  useful,  a  number  of  them  are  of  truly  high  value 
and  are  either  not  controversial  at  all  or  not  seriously  so.  Rules  11,  33,  54  and  58 
are  seriously  needed  now.  While  Rule  11  drew  the  dissent  of  two  Justices,  I  hope 
that  the  anxiety  of  the  bar  for  this  change,  coupled  with  the  total  absence  of  any 
resistance  here,  will  permit  you  to  accept  this  rule  comfortably.  I  commend  Rules 
26  and  30  to  you,  with  the  hope  that  perhaps  you  can  make  some  softening  legisla- 
tive history  to  ameliorate  the  personal  losses  under  Rule  30.  Because  so  much  of 
this  package  is  truly  necessary  and  needed  now,  I  repeat  my  initial  admiration  for 
the  promptness  with  which  you  are  taking  hold  of  this  problem. 

One  last  phase  I  have  not  discussed  and  that  is  the  opinion  of  Justice  White  sug- 
gesting that  the  Supreme  Court  be  dropped  out  of  the  rules-making  procedure  alto- 
gether. This,  were  it  to  be  done,  would  take  an  independent  statute.  I  believe  that 
a  bill  to  this  effect  should  be  introduced  and  should  oe  the  subject  of  separate  and 
independent  hearings  since  there  is  nothing  you  can  do  on  the  topic  in  connection 
with  the  matter  immediately  before  you.  There  are  other  changes  which  should  be 
made  in  the  Rules  Enabling  Act  whach  ought  to  be  considered  at  the  same  time. 
It  would  be  a  privilege  to  be  allowed  to  make  suggestions  to  you  on  that  score  if 
you  are  giving  thought  to  a  revisory  bill.  But  that  is  a  topic  for  another  day. 

Meanwhile,  thank  you  very  much. 
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Senator  Heflin.  Thank  you.  We  have  been  here  a  long  while,  so 
we  are  going  to  bring  this  to  a  close.  The  record  will  remain  open. 

Senator  Biden  has  a  statement  that  he  desires  to  be  entered  into 
the  record,  and  that  will  be  so  ordered  that  it  may  be  part  of  the 
record. 

[The  prepared  statement  of  Senator  Biden  follows:] 

Prepared  Statement  of  Senator  Joseph  R.  Biden,  Jr. 

I  commend  Senator  Heflin,  the  Chairman  of  the  subcommittee  on  Courts  and  Ad- 
ministrative Practice,  and  Senator  Grassley,  the  ranking  member  of  the  subcommit- 
tee, for  their  work  in  bringing  together  this  hearing  focusing  on  the  proposed 
changes  to  the  Federal  Rules  of  Civil  Procedure.  I  applaud  their  efforts  to  create 
a  ftxlT  and  complete  record  by  which  each  Senator  can  make  a  reasoned  and  in- 
formed decision  as  to  the  proposed  changes.  Most  of  all,  share  their  belief  that  the 
Judiciary  Committee  continue  to  help  maintain  the  integrity  of  the  federal  judicial 
system  by  establishing  the  effects  any  proposed  changes  might  have  on  litigants.  In 
addition,  I  want  to  thank  Judge  Sam  Pointer  and  Judge  Robert  Keeton  for  their 
leadership  in  developing  the  proposed  changes.  As  Chairman  of  the  Judiciary  Com- 
mittee, I  appreciate  the  extensive  effort  and  the  quality  work  performed  by  the  Judi- 
cial Conference  in  formulating  the  proposed  changes  to  the  Federal  Rules  of  Practice 
and  Procedure. 

THE  role  of  congress  AND  THE  VITALITY  OF  THE  CIVIL  JUSTICE  REFORM  ACT 

Today,  in  this  forum.  Congress  exercises  its  constitutionally  mandated  function  by 
inquiring  into  the  potential  causes  and  effects  of  the  proposed  changes  to  the  Fed- 
eral Rules  of  Civil  Procedure.  As  a  matter  of  constitutional  law,  "Congress  has  un- 
doubted power  to  regulate  the  practice  and  procedure  of  federal  courts."  Sibbach  v. 
Wilson  &  Co.,  312  U.S.  1,  9-10  (1941).  Chief  Justice  Warren  acknowledged  congres- 
sional power  in  Hannah  v.  Plume,  380  U.S.  460  (1964),  when  he  wrote: 

[T]he  constitutional  provision  for  a  federal  court  system  (augmented  by 
the  Necessary  and  Proper  Clause)  carries  with  it  congressional  power  to 
make  rules  governing  the  practice  and  pleading  in  those  courts.  *  *  *  [Sub- 
sequent cases]  cast  no  doubt  on  the  long-recognized  power  of  Congress  to 
prescribe  housekeeping  rules  for  federal  courts.  *  *  * 
{Id.  at  472-73.) 

Congress  did  grant  rule-making  power  to  the  courts  through  the  Rules  Enabling 
Act  of  1934  (REA).  In  most  instances.  Congress  has  accepted  the  Judiciary's  rec- 
ommendations. However,  neither  delegation  under  REA,  nor  past  acceptance  of  pro- 
posed changes,  lessens  Congress'  rule-making  authority  conferred  under  the  Con- 
stitution. Congress  has  maintained  a  practice  of  carefully  scrutinizing  proposed  rule 
changes  that  would  have  a  substantive  impact  on  the  litigants  coming  before  a  fed- 
eral tribunal.  It  has  amended  or  delayed  the  effective  date  of  proposed  changes  to 
the  Federal  Rules  of  Practice  on  a  number  of  occasions  in  the  last  20  years.  Most 
recently  in  1982,  the  Congress  elected  to  revise  and  then  adopt  the  proposed  change 
to  Rule  4  of  the  Federal  Rules  of  Civil  Procedure.  In  1973,  the  Congress  postponed 
the  effective  date  of  proposed  changes  to  the  Federal  Rules  of  Evidence,  and  then 
revised  and  adopted  changes  to  the  Rioles  of  Evidence  in  1975.  The  Congress  post- 
poned and  revised  changes  to  the  Federal  Rules  of  Criminal  Procedure  in  1975  and 
1976.  Congress  has  in  no  way  waived — either  formally  or  in  practice — its  authority 
to  legislate  on  rules  of  practice  and  procedure  for  federal  courts. 

For  the  most  part,  the  proposed  changes  to  the  Federal  Rules  of  Practice  and  Pro- 
cedure, submitted  by  the  Supreme  Court  to  the  Congress  on  April  22,  1993,  have 
caused  little  controversy.  However,  the  proposed  changes  to  Rules  11,  26,  and  30 
of  the  Federal  Rules  of  Civil  Procedure  have  generated  a  significant  amount  of  dis- 
cussion. I  am  particularly  concerned  how  both  sides  of  the  discussion  on  the  pro- 
posed change  to  the  discovery  rules,  in  particular,  Rule  26  of  the  Federal  Rules  of 
Civil  Procedure,  have  used  the  Civil  Justice  Reform  Act  of  1990  (CJRA)  as  the  shib- 
boleth to  rally  support  in  this  debate. 

The  continued  vitality  of  the  CJRA  is  not  dependent  on  the  outcome  of  the  debate 
on  the  proposed  changes  to  the  discovery  rules.  Even  as  I  look  forward  to  reviewing 
today's  hearing  record  to  learn  more  about  this  issue  and  the  other  proposed 
changes  in  Rule  11  and  Rule  30,  I  want  to  caution  advocates  on  both  sides  of  the 
debate  that  congressional  action  on  the  proposed  changes  to  the  Federal  Rules,  re- 
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gardless  of  the  outcome,  will  neither  vitiate  the  effectiveness  of  the  CJRA,  nor  the 
implementation  of  the  Civil  Justice  Reform  Act. 

THE  PROPOSED  CHANGE  TO  RULE  26:  MANDATORY  DISCLOSURE 

The  Stated  purpose  behind  the  revisions  to  Rule  26  is  to  accelerate  the  exchange 
of  basic  information  about  the  case  and  to  eliminate  the  paperwork  involved  in  re- 
questing such  information.  The  Judicial  Conference  beUeved^that  a  general  consen- 
sus existed  that  the  discovery  rules  have  been  abused  often  and  were  not  working 
well. 

The  proposed  change  to  Rule  26  requires  all  parties,  unless  directed  otherwise  by 
court  order,  local  rule,  or  agreed  to  by  stipulation, 

(a)  to  exchange  information  regarding  potential  witnesses,  documentary  evi- 
dence, damages,  and  insurance  early  in  the  case  (unless  directed  otherwise, 
within  85  days  of  the  defendant's  first  appearance), 

(b)  to  identify  expert  witnesses  and  provide  a  detailed  written  statement  of 
the  testimony  that  may  be  offered  at  trial  by  experts  who  are  retained  or 
specially  employed  to  provide  such  testimony  at  an  appropriate  time  during 
the  discovery  period  (unless  directed  otherwise,  at  least  90  days  before 
trial),  and 

(c)  to  identify  the  particiolar  evidence  that  may  be  offered  at  trial  (unless 
directed  otherwise,  at  least  90  days  before  trial). 

The  revisions  are  intended  to  reduce  the  delay  and  expense  involved  in  litigation. 
The  proposed  rule  would  allow  a  court  to  adopt  its  own  modified  or  alternative  dis- 
covery rule  should  the  court  not  want  to  implement  the  proposed  format  of  Rule  26. 
The  default  provision  allows  an  individual  court  to  fashion  its  own  discovery  rule 
in  implementing  a  local  expense  and  delay  reduction  plan  in  accordance  with  its  ob- 
ligations under  the  Civil  Justice  Reform  Act. 

RESPONSE  TO  THE  DEBATE  UNTIL  TODAY:  THE  CJRA  STANDS  ON  ITS  OWN 

Advocates  on  both  sides  of  Rule  26  argue  that  Congress'  decision  will  have  a  dele- 
terious effect  on  the  operation  of  the  CJRA.  Both  sides  are  wrong.  Congress  created 
the  CJRA  to  withstand  just  such  threats  to  its  effectiveness  made  by  opponents  and 
proponents  of  proposed  Rule  26. 

Prior  to  today's  hearing,  some  of  the  opponents  of  the  proposed  change  to  Rule 
26  have  overstated  their  arguments.  In  testimony  prepared  for  the  June  16,  1993, 
hearing  before  the  House  subcommittee  on  Intellectual  Property  and  Judicial  Ad- 
ministration, the  naysayers  claim  that  mandatory,  pre-discovery  disclosure  has  "elic- 
ited unprecedented  public  outcry  from  litigants  of^every  stripe"  because  it  will  in- 
crease motions  practice  and  satellite  litigation,  promote  overdisclosure,  and  increase 
discovery  cost  aelay  and  abuse.  At  the  same  time,  these  same  opponents  urge  Con- 
gress to  delay  "implementation  of  disclosure  until  [the  CJRA-mandated]  experi- 
mental plans  have  produced  data  as  to  whether  disclosure  is  even  a  workable  con- 
cept *  *  *." 

The  plans  for  reduced  expense  and  delay  are  the  heart  of  the  CJRA.  The  experi- 
mental plans  will  pro'/ide  the  basis  for  developing  uniform  guidelines  and  standards 
for  the  entire  federal  system.  At  the  end  of  1995,  the  Judicial  Conference  will  sub- 
mit a  report  to  the  Congress  on  the  value  of  the  measures  taken  by  the  district 
courts  as  part  of  the  CJRA.  To  date,  42  district  courts  have  in  place  locally-devel- 
oped plans  for  reducing  cost  and  delay  in  civil  litigation.  An  additional  13  district 
advisory  groups  have  submitted  plans  to  their  district  courts  for  final  approval.  The 
remaimng  district  courts  will  have  plans  in  place  by  December  1,  1993. 

In  their  haste,  opponents  of  Rule  26  prematurely  draw  negative  conclusions  about 
measures  taken  under  the  CJRA.  The  CJRA  process  has  not  been  completed.  De- 
spite protests  to  the  contrary,  pre-discovery  disclosure  would  seem  not  to  have  "elic- 
ited unprecedented  public  outcry  from  litigants  of  every  stripe."  Twenty-six  of  the 
42  the  expense  and  delay  reduction  plans  presently  in  place  have  some  form  of  pre- 
discovery  disclosure.  The  fact  that  many  advisory  groups  voluntarily  elected  to  in- 
clude some  kind  of  disclosvire  requirement  as  part  of  their  expense  and  delay  reduc- 
tion plans  indicates  that  mandatory  disclosure  requirements  should  not  be  consid- 
ered "dead  on  arrival"  as  many  opposing  the  proposed  change  to  Rule  26  seem  to 
want  one  to  believe. 

On  the  other  side,  proponents  of  the  changes  to  Rule  26  implicate  the  CJRA  in 
another  fashion.  In  prepared  testimony  before  the  House,  the  proponents  felt  that 
absent  a  suggested  "format  in  the  national  rules,  too  many  local  variants  would  like- 
ly emerge,  complicating  the  Congressional  mandate  to  review  experience  of  courts 
under  their  plans."  The  CJRA's  congressional  mandate  called  for  a  "bottom-up"  ap- 
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proach  to  reform.  Bottom-up  reform  meant  that  local  litigants  and  lawyers  would 
have  primary  responsibility  for  developing  the  expense  and  delay  reduction  plans. 
Congress  recognized  that  bottom-up  reform  would  result  in  a  number  of  variations. 
After  the  period  of  experimentation,  to  end  in  1995,  the  CJRA  charges  the  Judicial 
Conference  with  bringing  uniformity  back  to  the  federal  system.  The  Judicial  Con- 
ference must  recommend  that  courts  either  adopt  the  six  principles  of  litigation 
management  and  cost  and  delay  reduction  identified  in  28  U.S.C.  §  473(a)  or  an  al- 
ternative set  of  guidelines  developed  by  the  Judicial  Conference. 

Proponents  of  the  change  to  Rule  26  make  the  argument  that  district  courts  will 
construe  congressional  rejection  of  the  proposed  Rule  26  as  a  rejection  of  the  use 
of  mandatory  disclosure  in  context  of  the  CJRA.  The  CJRA  in  28  U.S.C.  §  473(a) 
charges  U.S.  District  Courts  with  "encouragement  of  cost-effective  discovery  through 
voluntary  exchange  of  information  among  litigants  and  their  attorneys  and  through 
the  use  of  cooperative  discovery  devices."  The  CJRA  left  to  each  district  court,  not 
Congress,  the  decision  as  to  which  discovery  device  to  incorporate  into  the  expense 
and  delay  reduction  plan.  Congressional  rejection  of  proposed  Rule  26  cannot  be  con- 
sidered a  limitation  of  the  latitude  allowed  under  the  CJRA.  Mandatory  disclosure 
is  a  "cooperative  discovery  device,"  and  should  be  considered  as  one  of  the  options 
to  be  used  as  part  of  a  district  court's  expense  and  delay  reduction  plan.  To  insure 
that  an  individual  district  court  fully  considers  the  needs  and  conditions  of  its  dock- 
et, the  CJRA  directs  the  Judicial  Conference  to  review  each  plan  and  report  submit- 
ted by  the  district  court  to  determine  whether  the  court  has  adequately  acted  to 
meet  the  needs  of  its  litigants  (28  US.C.  §  474(b)). 

today's  HEARING:  THE  NEED  TO  SEPARATE  RULE  26  FROM  THE  CJRA 

In  the  debate  on  the  proposed  change  to  Rule  26  of  the  Federal  Rules  of  Civil  Pro- 
cedure, both  sides  of  the  debate  have  attempted  to  put  the  Civil  Justice  Reform  Act 
(CJRA)  in  their  corner.  Frankly,  I  am  pleased  that  the  CJRA  has  become  popular 
enough  to  have  people  couch  their  arguments  in  terms  of  the  CJRA's  success.  The 
CJRA,  enacted  by  Congress  in  1990,  represented  an  effort  to  reduce  the  delay  and 
costs  of  litigation  for  the  purpose  of  improving  access  to  courts  for  all  litigants.  The 
broad  coalition  of  groups  that  worked  on  development  of  the  CJRA  agreed  that  the 
way  to  achieve  this  goad  was  to  streamline  court  procedures — particularly  in  the  pre- 
trial or  discovery  phase,  which  is  recognized  to  be  the  most  expensive  and  time-con- 
suming part  of  the  process. 

The  work  of  the  broad  coalition  of  groups  that  developed  the  CJRA  has  been  con- 
tinued by  the  more  than  1700  persons  that  have  participated  in  the  94  federal  dis- 
trict court  advisory  groups.  The  groups  have  been  comprised  of  plaintiff  and  defense 
lawyers,  state  court  judges,  former  federal  judges,  and  corporate  counsel,  as  well  as 
non-lawyers  such  as  union  leaders,  non-profit  foundation  executives,  and  state  legis- 
lators. The  advisory  groups  have  given  serious  consideration  to  recommendations 
contained  in  the  CJIIA.  One  of  the  CJRA's  most  controversial  provisions  was  its 
mandate  that  district  courts  consider  six  specific  case  management  techniques  for 
reducing  cost  and  delay.  Opponents  objected  to  this  mandate  and  questioned  the 
wisdom  of  six  principles.  Yet,  as  district  courts  now  adopt  their  reform  plans,  a  ma- 
jority of  the  42  courts  with  plans  have  included  all  six  principles  in  their  programs. 
Obviously,  the  heightened  attention  the  CJRA  brought  to  the  problems  with  discov- 
ery continues  today  as  evidenced  by  Rule  26. 

I  look  forward  to  reviewing  the  transcript  of  today's  hearing.  I  will  give  serious 
attention  not  only  to  the  proposed  changes  in  the  Federal  Rules  of  Civil  Procedure, 
but  to  all  the  recommended  changes  to  the  Federal  Rules  of  Practice  and  Procedure 
submitted  to  the  Congress  by  the  Supreme  Court.  Proponents  and  opponents  of  the 
proposed  changes  to  the  discovery  rules  need  to  be  more  solicitous  of  the  CJRA  and 
its  purpose.  The  debate  on  Rule  26  should  be  directed  to  its  individual  merits  as 
to  how  the  change  will  enhance  or  detract  from  the  long  range  goal  of  achieving  civil 
justice  reform.  The  CJRA  will  continue  to  be  effective  in  bringing  about  constructive 
civil  justice  reform  no  matter  what  action  Congress  takes.  I  maintain  an  open  mind 
on  the  proposed  changes  to  the  Federal  Rules  of  Civil  Procedure  of  Civil  Procedure, 
but  do  not  consider  the  fate  of  the  CJRA  or  the  future  of  mandatory  disclosure  turn- 
ing on  the  outcome  of  this  debate. 

Senator  Heflin.  Senator  Grassley  indicated  he  wanted  to  file 
some  written  questions,  and  there  may  be  others  that  will  file  writ- 
ten questions  relative  to  that.  If  so,  we  would  appreciate  a  prompt 
response  to  all  of  the  written  questions  that  might  be  filed. 
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Slfte  nrLiL^^'f  ^^  7"'^^-  ^^"°  ^^^^^^^  ^^^  statements  of  Mr. 
^pnf 'n^M  ^^  A°^  l^?  ^^^^'""^  Research  Institute,  and  the  state- 
ment of  Messrs.  Archibald,  Fox,  Hangley,  Kieve,  and  Weiner. 

Senator  Heflin.  Thank  you  very  much  for  being  here,  and  we 
will  conclude  the  hearing. 

[Whereupon,  at  1:06  p.m.,  the  subcommittee  was  adjourned  ] 


APPENDIX 


Additional  Submissions  for  the  Record 


Prepared  Statement  of  William  K.  Slate  II,  on  Behalf  of  the  Justice 

Research  Institute 

SUMMARY 

Proffered  amendments  to  Rule  30(b)(4)  of  the  Federal  Rules  of  Civil  Procedure 
governing  depositions  should  not  be  adopted.  There  is  no  evidence  that  the  proposed 
changes  will  enhance  the  accuracy  of  the  deposition  process  and  improve  the  quality 
of  justice,  nor  reduce  the  cost  of  civil  litigation.  The  only  empirical  and  unchallenged 
research  is  to  the  contrary. 

•  Accuracy  should  be  the  standard  for  selecting  a  deposition  methodology.  A  court 
reporter's  goal  is  verbatim  transcription — that  is  the  federal  standard.  Tran- 
scription of  videotaping  has  been  content  with  a  standard  based  on  the  concept 
of  "faithfulness"  of  what  was  said  at  a  legal  event. 

•  The  deposition  process  should  not  be  relegated  to  a  lesser  standard  than  other 
aspects  of  court  proceedings.  Depositions  admitted  in  court  must  be  in  tran- 
script format,  and  appellate  courts  in  the  federal  system  will  not  permit  video- 
tapes only,  but  require  hard-copy  transcription. 

•  A  detailed  cost-benefit  analysis  model  developed  after  data  collection  in  Ala- 
bama, California,  and  New  Jersey  revealed  that  the  cost  of  recording  a  deposi- 
tion by  a  court  reporter  using  computer-aided  transcription  is  the  least  costly 
method  across  the  board. 

•  The  congressionallv  enacted  Civil  Justice  Reform  Act  of  1990  admonishes  fed- 
eral districts  to  reduce  the  cost  of  civil  litigation.  In  the  face  of  the  cost  evidence 
established,  it  would  be  contrary  to  other  cost  reduction  movements  within  the 
third  branch  to  initiate  changes  to  FRCP  30(b)(4)  which  would,  in  fact,  increase 
the  cost  of  civil  litigation. 

•  The  microcomputer  is  the  cornerstone  of  present  and  future  technologies.  Audio- 
tape and  videotape  are  not  computer-based  applications. 

•  The  court  reporter  computer-aided  transcription  (CAT)  system  is  the  same  sys- 
tem used  in  the  House  and  Senate  of  the  (Jongress  of  the  United  States.  It  in- 
cludes Braille  capabilities  and  is  fully  compatible  with  the  mandates  of  the 
Americans  With  Disabilities  Act  of  1990. 

•  The  ABA  Litigation  Section  opposes  changes  to  Rule  30(B)(4). 


These  written  remarks  discuss  why  proposed  Rule  30(b)(4)  of  the  Federal  Rules 
of  Civil  Procedure  governing  depositions  should  not  be  changed  as  proposed  in  the 
amendments  to  the  federal  rules  now  before  you. 

I  address  these  issues  from  the  perspective  of  my  experience  as  an  executive  in 
state  and  federal  courts  and  as  the  head  of  an  institute  which  does  research  and 
provides  management  advice  almost  exclusively  to  state  and  federal  courts.  Vir- 
tually, the  sole  exception  to  work  for  court  systems  proper  by  the  Institute  has  been 
several  studies  of  the  methods  of  making  a  trial  covu-t  record  and  of  taking  deposi- 
tions, which  were  performed  on  behalf  of  the  National  Court  Reporters  Association. 
It  is  specifically  with  respect  to  two  studies  conducted  within  the  past  year  regard- 
ing depositions  and  accuracy  and  a  cost-benefit  analysis  of  the  several  methods  of 
taking  a  deposition  which  are  the  basis  for  my  remarks  before  you  today  as  related 
to  Rvile  30(b)(4).  We  conclude  that  the  case  is  overwhelming  for  the  maintenance 
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of  the  federal  rule  regarding  depositions  in  its  present  format  and  for  not  enacting 
proposed  Rvile  30(b)(4).  Neither  the  enhancement  of  acciiracy  nor  a  reduction  in  civil 
litigation  costs  will  be  achieved  bv  a  rule  permitting  a  non-stenographic  method, 
sucn  as  audio  or  video,  to  be  used  as  a  substitute  for  taking  a  deposition  without 
a  court  order  or  stipulation  by  the  parties. 

Accuracy  should  be  the  standard  for  selecting  a  deposition  methodology 

In  our  study  of  all  extant  sources  on  the  subject  of  accuracy,  we  concluded  that 
both  historically  and  at  the  present  a  court  reporter  deposition  is  the  qualitative 
standard  for  accuracy  and  clarity.  A  court  reporter's  goal  is  verbatim  transcription — 
that  is  the  federal  standard.  Videotaping  transcription,  bv  contrast,  has  sought  and 
been  content  with  a  standard  based  on  the  concept  of  faithfulness,"  or  a  faithful 
representation  of  what  was  said  at  a  legal  event.  "Accuracy"  and  "faithfulness"  on 
their  face  are  not  synonyms. 

Further,  the  deposition  process  should  not  be  relegated  to  a  lesser  standard  than 
other  aspects  of  court  proceedings.  It  should  not  be  lost  on  policy  makers  considering 
rules  related  to  depositions  that  depositions  admitted  at  court  must  invariably  be 
in  transcript  format;  trial  courts  require  court  reporters  for  "important"  cases;  and 
appellate  courts,  in  the  federal  court  system,  and  almost  without  exception  in  state 
court  systems,  will  not  permit  videotapes  only,  but  require  hard-copy  transcription. i 

Also,  in  the  course  oi  our  research  into  notions  of  accuracy,  it  became  clear  that 
the  Uterature,  when  addressing  problems  and  issues  associated  with  taping  meth- 
odologies, including  "inaudibles,'  "indiscemibles"  and  equipment  failures,  all  oc- 
curred in  courtroom  settings  under  the  most  controlled  conditions  presided  over  by 
a  judge.  Similar  problems  occurring  in  the  deposition  process,  outside  of  a  struc- 
tured courtroom  setting,  will  substantially  exacerbate  the  negative  results  when  a 
key  witness  or  expert  testimony  can  not  be  transcribed  weeks  or  months  later. 

It  is  intuitive  that  multiple  players  in  the  deposition  process,  i.e.,  a  videotape  op- 
erator and  a  transcriber,  enhance  the  likelihood  of  errors,  "unintelligibles '  and 
"inaudibles." 

Finally,  in  respect  to  "accuracy,"  attorneys  in  our  study  expressed  the  view  that 
the  most  serious  potential  miscarriage  of  the  use  of  videotape  depositions  is  the  ab- 
sence of  any  standards  or  rules  for  taking  depositions  or  for  using  them  in  court. 
Neither  do  standards  exist  for  tape  transcribers.  Indeed,  attorneys  in  all  jurisdic- 
tions studied  advised  that  video  was  a  "valuable  strategic  tool  which  could  be  ma- 
nipulated to  make  a  certain  impact  on  a  jury." 

Additionally,  the  "future"  accuracy  as  related  to  the  long-term  Ufe  and  dependabil- 
ity of  tapes  is  Uterally  unknown.  The  National  Archives  and  the  Library  of  Congress 
are  stucfying  the  issue,  but  no  credible  source  (the  only  exception  is  vendors)  is  will- 
ing to  even  venture  a  qualifying  estimate  of  the  Ufe  of  a  tape.  It  is  known  and  docu- 
mented that  tapes  become  brittle  and  "bleed  through"  unless  kept  in  cUmate  con- 
trolled conditions  free  of  dust  and  humidity.  In  an  earUer  study  conducted  by  the 
Institute,  we  documented  the  fact  that  tapes  are  usually  kept  on  open  shelves  or, 
at  best,  in  metal  filing  cabinets  even  when  they  are  stored  in  covirthouses. 

Cost  centers  attendant  to  taking  and  using  a  deposition 

The  historical  notes  to  the  Federal  Rules  of  Civil  Procedure  30(b)(4)  declared  in 
1970  that  provision  is  made  for  the  recording  of  testimony  by  other  than  steno- 
graphic means  to  "*  *  *  facilitate  less  expensive  procedures  *  *  *."  Significantly, 
there  is  not  empirical  evidence  to  indicate  why  the  drafters  presumed  that  methods 
other  than  stenographic  means  would,  indeed,  be  less  costly.  The  historical  notes  do 
continue,  however,  by  explaining  that  because  electronic  or  photographic  means 
*  *  give  rise  to  problems  of  accuracy  and  trustworthiness,  the  party  taking  the  depo- 
sition is  required  to  apply  for  a  covirt  order  *  *  * "  ,     .      ^   „      , 

The  Justice  Research  Institute  in  1992  conducted  a  cost-benefit  analysis  of  all  rel- 
evant costs  in  the  deposition  process  utilizing  audio  recording,  court  reporters  using 
computer-aided  transcription  equipment,  and  video  recording.  Because  there  is 
rightly  a  desire  today  to  bring  the  cost  of  litigation  under  closer  scrutiny,  we  em- 
ployed a  cost-benefit  analysis  approach  because  it  concentrates  attention  on  basic 
issues.  It  also  tests  the  "soundness"  of  proposed  activities  by  a  calculation  of  the 
value  of  the  resources  to  be  employed  in  them  (the  cost)  which  is  compared  with 
the  value  of  the  goods  or  services  to  be  produced  (the  benefit).  After  an  exhaustive 
literature  review,  we  conducted  on-site  analysis  and  data  collection  in  three  geo- 
graphically diverse  areas  and  conducted  in-person  interviews  with  attorneys  in  gov- 
ernment and  in  private  practice  (representing  both  plaintiffs  and  defendants),  as 


1  While  audio  depositions  are  possible,  we  have  found  only  one  instance  of  their  use  in  all  of 
our  empirical  research  and  interviews  with  judges,  attorneys,  court  reporters  and  transcribers. 
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well  as  with  freelance  court  reporters,  audiotape  and  videotape  transcribers  and 
video  technicians. 

In  addition  to  a  number  of  accepted  direct  cost  centers,  such  as  the  cost  of  taking 
and  transcribing  a  deposition,  we  found  a  number  of  "hidden  costs".  A  "hidden  cost" 
is  defined  as  a  cost  associated  with  producing  or  utilizing  a  deposition  which  is  not 
patently  visible,  is  less  obvious  than  a  direct  cost,  and  is  a  cost  which  may  be  shifted 
to  government  at  large,  tax  payers,  attorneys  or  the  Utigants  themselves.  Hidden 
cost  centers  associated  with  audio  and  video  included  the  time  consumed  by  trial 
and  appellate  judges  in  reviewing  a  tape,  the  cost  to  the  Utigants  of  additional  re- 
view time  of  tapes  by  trial  counsel  which  attorneys  have  estimated  increase  by  a 
factor  of  three  to  four  times  in  order  to  review  and  study  a  tape  in  preparation  for 
trial  in  contrast  to  hard-copy  transcript,  the  cost  of  rental  or  purchase  of  playback 
equipment  by  witnesses,  the  cost  of  playback  equipment  in  judges  chambers,  and 
the  cost  of  playback  equipment  in  attorneys  offices  (government  attorneys  and  pri- 
vate counsel). 

After  inputing  all  the  data  collected,  the  cost-benefit  analysis  model  revealed  that 
the  cost  of  recording  a  deposition  by  a  court  reporter  using  computer-aided  tran- 
scription equipment  is  the  least  costly  method  across  the  board.  This  is  true  wheth- 
er the  deposition  is  taken  and  the  case  settles,  or  whether  a  transcript  is  subse- 
quently made  of  an  audiotape  or  videotape  or,  even  in  the  rare  instance,  where  an 
audiotape  or  videotape  is  utilized  without  a  transcript  in  court. 

The  civil  justice  reform  act  of  1990 

Since  the  taking  of  a  deposition  by  a  court  reporter  using  computer-aided  tran- 
scription equipment  is  less  costly  then  employing  audiotape  or  videotape,  it  is  fully 
compatible  with  the  admonitions  of  the  Civil  Justice  Reform  Act  of  1990  to  reduce 
the  cost  of  civil  htigation.  That  legislation  admonished  the  judicial  branch  to  fashion 
methods  and  procedures  which  bring  about  a  reduction  in  the  cost  of  civil  litigation. 
Thus,  it  would  seem  contrary  to  other  cost  reduction  movements  within  the  Third 
Branch  to  undertake  an  initiative  inherent  in  proposed  changes  to  FRCP  30(b)(4) 
which  would,  in  fact,  increase  the  cost  of  civil  litigation. 

Once  the  quantative  issues  have  been  fully  satisfied,  the  qualitative  case  for  a 
deposition  prepared  by  a  court  reporter  using  computer-aided  transcription  equip- 
ment is  seen  in  overwhelming  terms.  The  hard-copy  transcript  is  clearly  the  most 
efficient  vehicle  for  judges  and  lawyers  who  are  trained  to  review  the  written  word. 
Additionally,  the  automated  features  of  depositions  on  computer  disk  enable  that 
medium  to  be  used  in  the  most  advanced  and  technologically  based  courtrooms  of 
the  present  and  of  the  future. 

Depositions  and  computer  technology 

A  paramount  issue  to  be  addressed  in  strategic  and  long-range  planning  for  the 
federal  courts  is  consideration  of  not  only  the  technology  presently  available,  but  all 
foreseeable  future  technologies. 

In  one  respect,  the  future  is  known.  The  microcomputer  is  in  the  forefront  and 
has  invaded  virtually  every  aspect  of  business  and  society.  The  microcomputer  will 
be  the  cornerstone  of  future  technologies. 

With  this  in  mind,  it  is  difficult  to  imagine  that  a  court  system  through  its  proce- 
dural rules  apparatus  would  encourage  stand-alone  audio  or  video  technology.  That 
kind  of  single-purpose  technology  will  very  soon  be  obsolete  when  compared  to  com- 
puter-based applications. 

Stenographic  reporters  using  computer-aided  transcription  equipment  (CAT)  em- 
ploy the  most  advanced  current  technology  for  making  a  record. 

Indeed,  in  terms  of  how  a  deposition  which  is  computer  technology  based  fits  into 
court  proceedings,  the  debate  has  already  advanced  beyond  todays  discussions 
about  audio  and  video. 

Both  the  industry  and  state  and  federal  courts  have  already  stepped  into  the  next 
generation  in  creating  computer-integrated  courtrooms  (CIC). 

The  computer-integrated  covutroom  incorporates  CAT  technology  and  real-time  re- 
porting, along  with  other  available  computer  technology,  software  and  services.  This 
combined  technology  provides  computer  access  in  the  courtroom  for  judges  and  at- 
torneys to  review  testimony  and  case  documents,  and  to  utilize  case  law  research 
systems.  With  the  use  of  real-time  translation  in  a  CIC,  technology  is  in  place  to 
conduct  covut  proceedings  in  which  hearing  impaired  witnesses,  Utigants,  or  other 
parties  are  involved. 

In  real-time  reporting,  a  court  reporter's  CAT  equipment  is  utilized  so  that  as  the 
reporter  writes  on  the  stenotype  machine,  the  English  translation  of  what  is  said 
instantaneously  appears  on  monitors  located  in  the  courtroom,  conference  room,  or 
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elsewhere.  Using  real-time  translation,  experienced  CAT  writers  achieve  more  than 
98  percent  accviracy,  enough  for  complete  comprehension. 

A  CIC  courtroom  also  nas  the  capability  to  produce  or  read  records,  including 
depositions,  in  Braille.  . 

Indeed,  the  importance  of  the  ability  to  communicate  in  Braille  was  noted  m  the 
May  17,  1993  issues  oi  Roll  Call  when  House  clerk  Donald  Anderson  discussed  the 
new  Braille  letter-writing  services  now  available  to  House  members,  which  was  com- 
menced in  January.  A  capability  to  communicate  in  Braille  is  once  again  computer 
driven.  Neither  audiotape  nor  videotape  methodologies  for  making  a  record  have  the 
capability  to  produce  a  document  in  Braille. 

Stated  in  a  summary  way,  because  a  computer-centered  operation  is  the 
decisionally  sound  and  economically  sensible  direction  for  court  systems  to  take  now 
and  for  the  foreseeable  futiu-e,  the  encouragement  for  any  other  methodology  is  a 
stopgap  measure  which  will  forestall  systemic  progress  and  the  enhancement  of 
computer-based  information  transmission  between  courts,  government,  and  the  pri- 
vate sector. 

Americans  with  disabilities  act  of  1990 

The  increased  use  of  audiotaping  and  videotaping  of  depositions  will  further  limit 
the  rights  of  the  hearing  impaired  and  the  visually  impaired  by  preventing  equal 
access  for  them  to  participate  in  all  phases  of  the  judicial  system  as  judges,  trial 
lawyers,  jurors,  witnesses,  and  litigants.  The  court  reporter  computer-aided  tran- 
scription (CAT)  system,  used  bv  over  85  percent  of  the  court  reporters,  is  the  same 
system  used  in  the  House  and  Senate  of  the  Congress  of  the  United  States.  It  is 
fully  compatible  with  the  mandates  of  the  Americans  With  Disabilities  Act  of  1990, 
affording  accessibilitv  to  the  judicial  system  for  the  millions  of  Americans  who  are 
hearing  impaired  or  olind. 

Women,  minorities  and  employment 

The  change  in  Rule  30(b)(4)  would  weaken  a  profession  of  more  than  40  thousand 
Americans  by  replacing  people,  who  have  retooled  themselves  into  computer  hteracy 
at  their  own  expense,  with  limited  capacity  technology  equipment. 

More  than  85  percent  of  those  people  (court  reporters)  are  women,  and  16  percent 
are  minorities,  yet  equal  pay  has  been  maintained  on  a  competitive  basis. 

ABA  litigation  section 

The  Chair  of  the  Section  of  Litigation  speaking  in  opposition  to  changes  to  Rule 
30(b)(4)  on  February  7,  1992  stated,  *  ♦  ♦  we  have  concerns  about  videotape  deposi- 
tions and  beUeve  ttiat  the  clarity  of  a  stenographic  transcript,  presided  over  and 
sworn  to  by  a  court  reporter,  is  important.  Videotapes  are  sometimes  garbled  by  me- 
chanical problems  or  by  several  people  speaking  simultaneously,  while  a  court  re- 
porter will  take  appropriate  action  to  insure  the  integrity  of  the  record.  On  balance, 
therefore,  we  continue  to  believe  that  a  stenographic  record  should  be  required  for 
all  deposition  testimony."  .  ,    ,    •       r      ^u 

For  the  foregoing  reasons,  we  conclude  that  the  case  is  overwhelming  tor  tne 
maintenance  of  the  federal  rule  regarding  depositions  in  its  present  format  and  for 
not  enacting  proposed  Rule  30(b)(4).  Neither  the  enhancement  of  accuracy  nor  a  re- 
duction in  civil  litigation  costs  will  be  achieved  by  a  rule  permitting  a  non-steno- 
graphic method,  such  as  audio  or  video,  to  be  used  as  a  substitute  for  taking  a  depo- 
sition without  a  court  order  or  stipulation  by  the  parties. 

Prepared  Statements  of  Messrs.  Archibald,  Fox,  Hangley,  Kieve  and  Weiner 
"disclosure"  should  be  deleted  from  proposed  rule  26(a)(1) 

We  are  practicing  trial  lawyers  who  have  a  longstanding  interest  in  making  litiga- 
tion less  costly  and  time-consuming,  for  our  clients  as  well  as  the  public  in  general. 
We  support  most  of  the  proposed  amendments  to  the  Federal  Rules  of  Civil  Proce- 

For  the  reasons  set  forth  below,  however,  we  urge  Congress  to  use  its  inherent 
and  statutory  powers  to  disapprove  the  proposed  "disclosure"  system  in  the  proposed 
amendments  to  the  Federal  Rules  of  Civil  Procedure  transmitted  to  Congress  by  the 
Chief  Justice  on  April  22,  1993  because: 

1.  The  "disclosure"  system  was,  and  is,  opposed  by  virtually  every  seg- 
ment of  the  bar  and  the  public,  including  plaintiffs'  groups,  the  defense  bar, 
the  public  interest  bar,  the  federal  government  and  numerous  federal 
judges  and  law  professors. 
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2.  The  "disclosure"  system  represents  a  fundamental  change  in  our  tradi- 
tional and  time-tested  adversary  system  of  justice,  requiring  client  and 
counsel  to  try  to  fathom  and  then  turn  over  what  information  and  docu- 
ments the  other  side  might  believe  it  should  have  in  pressing  its  case. 

3.  As  Justice  Scalia  (joined  by  Justices  Souter  and  Thomas)  stressed  in 
his  dissent  from  the  Court's  adoption  of  the  "disclosure"  system: 

By  placing  on  lawyers  the  obligation  to  disclose  information  damaging  to 
their  chents — on  their  own  initiative,  and  in  a  context  where  the  lines  be- 
tween what  must  be  disclosed  and  what  need  not  be  disclosed  are  not  clear 
but  require  the  exercise  of  considerable  judgment — the  new  [disclosiu-e] 
Rule  would  place  intolerable  strain  upon  lawyers'  ethical  duty  to  represent 
their  clients  and  not  to  assist  the  other  side.  Requiring  a  lawyer  to  make 
a  judgment  as  to  what  information  is  "relevant  to  disputed  facts"  plainly 
requires  him  to  use  his  professional  skills  in  the  service  of  the  adversary. 

4.  The  Chief  Justice's  transmittal  letter  to  Congress  pointed  out  that, 
"[w]hile  the  Court  is  satisfied  that  the  required  procedures  have  been  ob- 
served, this  transmittal  does  not  necessarily  indicate  that  the  Court  itself 
would  have  proposed  these  amendments  in  the  form  submitted."  Justice 
White's  concurrence  made  essentially  the  same  point. 

5.  The  adoption  of  "disclosure"  across-the-board  for  all  federal  district 
courts  is  directly  contrary  to  the  letter  and  spirit  of  the  Civil  Justice  Reform 
Act  of  1990  ("CJRA"),  which  calls  for  each  district  covut  to  determine,  on 
a  trial  basis,  what  specific  reforms — including  if  it  wishes  some  model  of  a 
disclosure  system — might  best  work  for  that  particular  district  to  reduce 
costs  and  delay  in  civil  cases.  A  large  number  of  district  courts  have  de- 
clined to  adopt  a  "disclosure"  system  in  their  CJRA  plans  because  they  be- 
lieve it  will  add  costs  and  delay,  rather  than  reduce  them. 

6.  At  a  minimum,  until  the  results  of  these  localized  experiments  are  in, 
it  would  be  premature — not  to  mention  counterproductive — to  adopt  disclo- 
sure, much  less  a  particular  form  of  disclosure,  for  the  entire  federal  district 
court  system. 

BACKGROUND 

On  April  22,  1993  the  Supreme  Court  adopted  a  number  of  changes  to  the  Federal 
Rules  of  Civil  Procedure.  Tney  will  go  into  effect  on  December  1,  1993  unless  Con- 
gress acts  to  overturn  them.  The  most  controversial,  and  we  believe  objectionable, 
change  is  the  adoption  of  mandatory  "disclosure"  requirements  in  the  discovery 
rules. 

As  articulated  in  the  proposed  amendments,  "disclosure"  (1)  subverts  a  lawyer's 
ethical  obligation  to  represent  and  advocate  his  or  her  client's  interest,  not  that  of 
the  adversary,  (2)  places  an  unduly  complicated  overlay  on  an  already  overburdened 
system  and  (3)  is  contrary  to  the  provisions  and  spirit  of  the  Civil  Justice  Reform 
Act  of  1990  that  such  experiments  are  to  be  tested  first  in  local  district  courts  before 
they  are  adopted  across-the-board  for  every  district  court  in  the  country. 

The  present  discovery  system 

Under  the  present  discovery  system,  if  one  party  wants  documents  or  information 
from  the  other  side,  it  is  required  to  ask  for  it.  The  other  side  can  then  object  and, 
if  the  parties  cannot  agree,  the  court  will  decide  what  information  or  documents 
have  to  be  produced. 

The  key  is  that  only  the  information  or  documents  that  are  actually  asked  for 
have  to  be  produced.  This  gives  the  party  being  asked  for  them  a  fairly  clear  idea 
of  what  the  other  side  wants,  and  hence  what  it  has  to  look  for.  Well-run  courts 
have  developed  a  number  of  procedures  to  deal  with  the  potential  for  abuse,  includ- 
ing presumptive  limits  on  discovery.  See  generally  Kieve,  Discovery  Reform:  Maybe 
the  Best  Solution  is  No  Discovery  At  All,  ABA  Journal  (Dec.  1991)  (attached  hereto 
at  tab  A). 

The  proposed  new  "disclosure"  system 

A  radically  different  system  will  now  apply  under  the  new  disclosure  provisions 
in  amended  Rule  26. 

At  the  start  of  the  case,  each  side  will  automatically  be  required  to  disclose  to 
the  other  side  the  following  information  and  documents: 

(A)  the  name  and,  if  known,  the  address  and  telephone  number  of  each 
individual  likely  to  have  discoverable  information  relevant  to  disputed  facts 
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alleged  with  particularity  in  the  pleadings,  identifying  the  subjects  of  the 
information; 

(B)a  copy  of,  or  a  description  by  category  and  location  of,  all  documents, 
data  compilations,  and  tangible  things  in  the  possession,  custody,  or  control 
of  the  party  that  are  relevant  to  disputed  facts  alleged  with  particularity 
in  the  pleadings;  [and] 

(C)a  computation  of  any  category  of  damages  claimed  by  the  disclosing 
party,  making  available  for  inspection  and  copjdng  as  under  Rule  34  the 
documents  or  other  evidentiary  material,  not  privileged  or  protected  from 
disclosure,  on  which  such  computation  is  based,  including  materials  bearing 
on  ijie  nature  and  extent  of  injuries  suffered;  ♦  ♦  *. 

The  revised  rule  provides  that  these  disclosures  must  be  made  at  the  very  begin- 
ning of  the  lawsuit  and  that, 

*  *  *[a]  party  shall  make  its  initial  disclosures  based  on  the  information 
then  reasonably  available  to  it  and  is  not  excused  from  making  its  disclo- 
sures because  it  has  not  fully  completed  its  investigation  of  the  case  or  be- 
cause it  challenges  the  sufficiency  of  another  partys  disclosures  or  because 
another  party  has  not  made  its  disclosures. 

The  theory  is  that,  armed  with  this  information,  the  parties  will  be  in  a  better 
position  to  evaluate  the  case  for  settlement  or  to  determine  what  additional  informa- 
tion they  need  to  prepare  it  for  trial. 

"Supplementation"  of  "disclosures"  and  pleadings 

The  new  rules  also  require  a  litigant  to  make  further  disclosures  throughout  the 
case  "at  appropriate  intervals," 

*  *  *if  the  party  learns  that  in  some  material  respect  the  information  dis- 
closed is  incomplete  or  incorrect  and  if  the  additional  or  corrective  informa- 
tion has  not  otherwise  been  made  known  to  the  other  parties  during  the 
discovery  process  or  in  writing. 

There  are  sanctions — including  the  preclusion  of  any  information  or  wit- 
ness not  disclosed — for  a  failure  to  make  the  required  disclosures  or 
supplementation. 

The  panoply  of  other  discovery  devices — interrogatories,  document  re- 

auests,  requests  for  admission  and  depositions — are  still  available,  although 
tiere  are  presumptive  limits  on  the  number  of  interrogatories  and  deposi- 
tions that  can  be  taken  without  court  order.  Traditional  discovery  cannot, 
however,  be  started  until  disclosure  has  taken  place. 

The  evolution  of  the  "disclosure"  concept 

OBJECTIONS  TO  THE  FIRST  "DISCLOSURE"  PROPOSAL 

An  earlier  August  1991  version  of  the  disclosure  idea  was  circulated  for  public 
comment  by  the  Advisory  Committee  on  Civil  Rules.  Virtually  every  segment  of  the 
profession  opposed  it:  the  plaintiffs'  bar,  the  defense  bar,  public  interest  groups,  the 
Justice  Department  and  a  large  number  of  able  federal  judges  and  law  professors. 
The  February  7,  1992  comments  of  the  then-Chair  of  the  ABA  Section  of  Litigation, 
Theodore  R.  Tetzlaff  (attached  hereto  at  tab  B),  were  typical. 

A  major  objection  was  that  the  standards  for  what  had  to  be  disclosed  were  too 
vague,  and  would  lead  to  more,  not  fewer,  wars  over  discovery.  What  one  side  might 
view  as  documents  or  names  of  potential  witnesses  that  "are  likely  to  bear  signifi- 
cantly on  any  claim  or  defense"  is  apt,  particularly  given  the  adversary  system,  to 
be  substantially  different  from  what  the  other  side  would  say  is  called  for  under  this 
language. 

And  as  the  Tetzlaff  comments  pointed  out,  "there  is  a  basic  philosophical  problem 
posed  by  engrafting  a  disclosure  system  onto  the  body  of  an  adversary  system  of  jus- 
tice which  is  likely  to  reject  it  as  fundamentally  incompatible  tissue." 

There  was  also  a  procedural  objection:  various  forms  of  disclosure  were  already 
being  adopted  as  experimental  rules  in  several  district  courts  under  the  Civil  Jus- 
tice Reform  Act  of  1990.  It  did  not  make  sense  to  adopt  disclosure  (much  less  any 
particular  kind  of  disclosure)  before  the  results  of  these  local  court  experiments  had 

been  assessed.  ■,,,■■, 

At  first,  the  Advisory  Committee  heeded  these  objections  and  dechned  to  adopt 

any  form  of  "disclosure."  A  month  later,  however,  it  changed  its  mind  and  approved 

a  new  form  of  disclosure  that  had  never  been  circulated  for  public  comment. 
A  distinguished  member  of  the  Committee,  Charles  Alan  Wright  (who  dissented), 

pointed  out  that  by  sending  the  proposed  amendments  to  the  Court  in  the  face  of 
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strong  opposition  from  virtually  all  segments  of  the  bar,  the  Committee  could  "jeop- 
ardize the  continued  existence  of  the  court  rule-making  process."  Justice  White's 
concurrence  in  the  Supreme  Court's  adoption  of  the  ciurent  proposed  amendments 
echoes  this  concern. 

Problems  with  the  current  proposal 

The  May  1992  revisions  to  the  proposed  amendments — the  ones  ultimately  adopt- 
ed by  the  Judicial  Conference  and  sent  to  the  Supreme  Court,  which  in  turn  has 
passed  them  on  to  Congress — sought  to  address  these  problems,  but  actually  made 
them  worse. 

NOTICE  PLEADING  NO  LONGER  APPLIES 

The  Federal  Rules  of  Civil  Procedure  are  still  modeled  on  "notice  pleading"  requir- 
ing (in  Rule  8)  only  "a  short  and  plain  statement  of  the  claim  showing  that  the 
pleader  is  entitled  to  relief"  A  plaintiff  merely  has  to  allege  that  one  more  defend- 
ants "negligently  drove  or  caused  to  be  driven  a  motor  vehicle  against  plaintiff  * 
♦  *."  Form  10,  Fed.  R.  Civ.  P. 

The  proposed  "disclosure"  version  would  require  the  parties  to  "disclose"  potential 
witnesses  and  documents  with  information  "relevant  to  disputed  facts  alleged  with 
particularity  in  the  pleadings." 

As  the  Advisory  Committee  notes  candidly  state,  "[t]he  greater  the  specificity  and 
clarity  of  the  allegations  in  the  pleadings,  the  more  complete  should  be  the  listing 
of  potential  witnesses  and  the  types  of  documentary  evidence." 

What  this  means  is  that  notice  pleading  is  now  effectively  a  dead  letter.  If  counsel 
wants  to  discover  whether  the  defendant  in  an  insider  trading  case  has  ever  kicked 
his  dog,  he  or  she  will  simply  allege  that  this  is  so  (and,  of  course,  evidences  the 
defendant's  lack  of  good  character)— and  therefore  will  presumably  be  a  proper  sub- 
ject for  discovery. 

What  one  side  views  as  the  issues  is  apt  to  be  fundamentally  different  from  what  the 
other  side  thinks  they  are 

What  are  materials  that  are  "relevant  to  disputed  facts  alleged  with  particularity 
in  the  pleadings"  is  still  ultimately  a  subjective  test.  What  one  side  may  believe  are 
the  "disputed"  facts  and  issues  will  not  necessarily  be  shared  by  the  other.  One  par- 
ty's "key"  documents  may  be  viewed  by  the  opposition  as  harassment  and  Utigation 
blackmail.  And,  as  discussed  below,  trying  to  convince  or  work  out  with  a  cUent  that 
certain  documents  are  encompassed  within  the  other  side's  "particular  alleged  facts" 
creates  a  fundamental  tension  between  client  and  counsel.  The  present  system, 
where  each  side  asks  the  other  for  specific  documents,  makes  it  clear  what  is  or  is 
not  called  for  and  does  not  place  an  attorney  in  the  extremely  awkward  position  of, 
first,  trying  to  figure  out  what  the  other  side  is  really  alleging  and,  second,  convinc- 
ing his  or  her  own  client  that  certain  categories  of  materials  must  be  "disclosed" 
right  off"  the  bat  at  the  beginning  of  the  case. 

"Disclosure"  will  require  continual  updating — both  of  the  pleadings  and  of  the  "dis- 
closures" 

The  Advisory  Committee  notes  also  seem  to  contemplate  a  series  of  ongoing 
amendments  to  the  pleadings.  Even  if  the  initial  pleadings  do  not  call  for  informa- 
tion about  the  defendant's  dog-kicking  proclivities,  "as  [a  party's]  investigation  con- 
tinues and  as  the  issues  in  the  pleadings  are  clarified,  it  snould  supplement  its  dis- 
closures as  required  by  subdivision  [26](e)(l)."  If  one  side  does  not  think  that  what 
the  other  wants  is  framed  by  the  pleadings,  all  the  other  side  has  to  do  is  to  amend 
them  and  then  insist  on  more  "disclosure. ' 

This  is  hyperbole,  but  it  illustrates  the  point:  the  new  disclosure  rules,  although 
designed  in  theory  to  reduce  discovery  costs,  are  very  likely  to  lead  to  new  and 
equally  expensive  discovery,  not  to  mention  pleading,  battles. 

There  are  fundamental  ethical  problems  with  "disclosure" 

For  us,  there  is  also  the  overriding  ethical  issue.  Oiu-s  is  an  adversary,  not  an 
inquisitorial,  system.  Counsel  prepare  their  own  cases  as  advocates.  A  lawyer  should 
not  have  to  guess  what  documents,  witnesses,  etc.,  the  other  side  might  find  "likely 
to  bear  *  *  *  on  any  claim  or  defense."  Each  side  should  define  for  itself  what  spe- 
cific materisils  it  wants  the  other  to  produce. 

The  disclosure  concept  inevitably  places  a  barrier  between  client  and  counsel,  who 
is  charged  by  the  canons  with  vigorously  representing  the  client's  cause.  Given  the 
possibility  of  heavy  sanctions  for  failing  to  provide  "disclosure,"  the  uncertainty 
takes  on  added  importance.  Instead  of  addressing  particular  categories  of  documents 
the  other  side  has  asked  for,  each  party  and  its  counsel  will  now  have  to  decide, 
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at  the  beginning  of  the  case,  the  meaning  of  "hkely  to  bear  significantly  on  any 
claim  or  defense."  The  tension  between  attorney  and  client  is  obvious. 

As  Justice  Scalia  (joined  by  Justices  Souter  and  Thomas)  stressed  in  his  dissent 
(attached  hereto  at  tab  C)  from  the  Court's  adoption  of  the  "disclosure"  system: 

By  placing  on  lawyers  the  obligation  to  disclose  information  damaging  to 
their  clients — on  their  own  initiative,  and  in  a  context  where  the  lines  be- 
tween what  must  be  disclosed  and  what  need  not  be  disclosed  are  not  clear 
but  require  the  exercise  of  considerable  judgment — the  new  [disclosure] 
Rule  would  place  intolerable  strain  upon  lawyers'  ethical  duty  to  represent 
their  clients  and  not  to  assist  the  other  side.  Requiring  a  lawyer  to  make 
a  judgment  as  to  what  information  is  "relevant  to  disputed  facts"  plainly 
requires  him  to  use  his  professional  skills  in  the  service  of  the  adversary. 

The  "disclosure"  rules  seek  to  pretermit  the  experimentation  called  for  by  Congress 
in  the  civil  justice  reform  act  of  1990 
There  is  really  no  demonstrated  need  to  adopt  any  form  of  disclosure.  Under  the 
Civil  Justice  Reform  Act  of  1990,  the  district  courts  across  the  country  are  already 
trying  numerous  kinds  of  innovations  to  see  whether  they  reduce  costs  and  delay 
to  litigants.  Some  have  adopted  experimental  "disclosure"  systems  very  much  Uke 
that  proposed  for  Rule  26.  Others  have  concluded  that  "disclosure"  is  not  appro- 
priate. It  does  not  make  sense,  and  is  actually  counterproductive,  to  impose  one  sys- 
tem of  "disclosure"— particularly  in  the  face  of  overwhelming  opposition  from  all  seg- 
ments of  the  bar  and  the  public — while  these  experiments  are  ongoing  and  have  yet 
to  be  assessed. 

+  :f  *  «  <i< 

We  therefore  respectfully  urge  Congress  to  exercise  its  statutory  and  inherent 
powers  to  reject  the  proposed  "(fisclosure"  system  set  forth  in  proposed  Federal  Rule 
of  Civil  Procedure  26(a)(1). 

Respectfully  submitted,  by  James  K.  Archibald,  Lawrence  J.  Fox,  William  T. 
Hangley,  Loren  Kieve,  David  C.  Weiner.i 


iMr.  Archibald  is  a  member  of  the  Council  of  the  63,000-member  Section  of  Litigation  of  the 
American  Bar  Association.  Mr.  Fox  is  the  current  nominee  for  Vice  Chair  of  the  Section.  Mr. 
Hangley  is  the  co-chair  of  the  Section's  Federal  Procedure  Committee.  Mi-.  Kieve  is  the  imme- 
diate past  co-chair  of  the  Federal  Procedure  Committee,  as  well  as  an  immediate  past  member 
of  the  ABA's  Civil  Justice  Reform  Coordinating  Committee;  he  is  currently  a  member  of  the  Dis- 
trict of  Columbia  Federal  District  Court  Advisory  Committee  under  the  Civil  Justice  Reform  Act. 
Mr.  Weiner  is  the  current  Vice  Chair  of  the  Litigation  Section,  as  well  as  the  Vice  Chair  of  the 
Civil  Justice  Reform  Act  Advisory  Committee  for  the  Northern  District  of  Ohio.  The  views  ex- 
pressed herein  are  their  own,  and  do  not  necessarily  represent  those  of  the  Litigation  Section's 
other  members  or  the  ABA. 
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BY       LOREN      KIEVE 

There   has  been  almost  universal  agreement  that 
discovery  has  become  a  nightmare.  It  has  provoked 
local   rules   limiting  discovery,   proposals  by  Vice 
President  Quayle's  Council  on  Competitiveness,  and 
most  recently  proposals  to  amend  the  Federal  Rules 
of  Civil  Procedure  themselves. 
A  federal  district  judge,  William  Schwarzer, 
who  is  also  currently  director  of  the  Federal  Judicial 
Center,  has  written  a  thought-provoking  article  on 
the  subject  entitled,  "Slaying  the  Monsters  of  Cost 
and  Delay:  Would  Disclosure  Be  More  Effective  Than  Discovery?" 
in  the  December-January  '91  issue  of  Judicature  magazine. 

Schwarzer's  proposal,  which  legal  columnist  Stuart  Taylor 
has  called  a  "lifeline  for  [a]  system  drowning  in  discovery,"  calls  for 
mandatory  disclosure — requiring  both  sides  to  a  lawsuit  to  disclose 
at  the  very  beginning  of  a  case  any  material  that  is  "relevant"  to 
the  issues. 

The  disclosure  concept  has  most  recently  been  embraced  by 
the  Judicial  Conference  Advisory  Committee  on  Civil  Rules  in  its 
August  1991  Preliminary  Draft  of  proposed  rule  amendments  (now 
being  circulated  for  comment). 

In  place  of  the  term  "relevant"  the  1991  draft  would  require 
the  parties  to  disclose  the  names  and  identities  of  people, 
documents,  data  compilations  or  tangible  things  that  "are  likely  to 
bear  significantly  on  any  claim  or  defense." 

In  sharp  contrast  to  Judge  Schwarzer's  original  proposal, 
however,  the  draft  would  continue  to  allow  the  parties  to  use  the 
traditional  discovery  devices — although  it  would  place  not  terribly 
restrictive  limits  on  their  number  and  length  (15  interrogatories 
and  10  depositions,  no  more  than  six-hours  long  per  side) — unless 
the  parties  otherwise  agreed  or  the  court  directed  for  good  cause. 

Although  superficially  appealing,  the  disclosure  concept  is  far 
from  a  lifeline.  It  may  be  more  like  t^dting  a  drowning  victim  out  of 
one  river  only  to  throw  her  into  another. 

If  discovery  is  overwhelming  litigation  (as  I  and  many  others 
believe),  then  the  answer  is  not  a  mutated  form  of  discovery — one 
that  requires  each  party  immediately  after  a  lawsmt  is  filed  to 
guess  what  documents,  etc.,  the  other  side  might  find  releveint  or 
that  "bear  significantly^  on  the  issues  (or,  to  use  Taylor's  term,  are 
"damaging")  and  turn  them  over  to  the  adversary.  This  simply 


Ijoren  Kieue  is  a  partner  in  the  Washington,  DC,  office  of  Debevoiae  &  Plimpton. 
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wiMild  compound  ihe  prxiblem  hy 
dading  confusion  to  an  already  over- 
burdened syslem 

Our  legaJ  system  is  predicated 
on  the  cunouB  notion  that  a  lawyer 
can  file  a  lawsuit  with  only  a  bare 
idea  of  what  the  case — much  loss 
the  Inal — will  look  like,  and  then 
require  the  opposition  and  its  law- 
yers to  go  through  the  cumbersome, 
expensive  procedure  of  sifting 
through  Its  files  to  turn  over  a  vast 
array  of  matcnaJ  that  is  not  merely 
relevant  but  that  may  "lead  to  the 
discovery"  of  relevant  evidence. 

1  am  in  full  agreement  with 
Judge  Schwarzer's  bottom  line  The 
current  discovery  process  is  a  mon- 
ster out  of  control.  As  Taylor  so 
aptly  put  it,  discovery  "devours  mil- 
lions of  dollars  and  countless  hours 
of  lawyers'  time  in  cases  that  would 
be  better  settled  or  Ined  with  far 
less  ado." 

The  Amencan  Bar  Assoaation's 
1990  Annual  Meeting  in  Chicago 
devoted  a  considerable  amount  of 
time  to  the  problem  of  discovery 
Virtually  everyone — lawyers,  judges, 
professors  and  clients — agreed  that: 

►  Discovery  has  gotten  senously 
out  of  hand: 

►  The  Federal  Rules  of  Civil 
Procedure's  promise  of  the  "just. 
speedy,  and  inexpensive  determina- 
tion of  every  action"  has  become,  at 
best,  a  hollow  incantation  and,  at 
worst,  a  cruel  joke;  and 

►  The  vaunted  benefits  of  dis- 
covery have  proven  to  be  largely 
illusory  and  not  worth  the  toll  they 
take  on  litigants  and  the  courts. 

Some  have  suggested  cynically 
that  lawyers  have  glommed  onto 
discovery  because  it  is  has  become 
the  ideal  way  to  rack  up  billable 
hours — with  legions  of  leveraged 
associates  reinventing  new  forms  of 
multipart  interrogatories,  and  docu- 
ment requests  spewing  forth  from 
word  processors  like  the  multi- 
headed  Hydra  of  mythology.  As  soon 
as  one  discovery  head  is  cut  off,  two 
more  appear  in  its  place. 

When  the  other  side  responds 
in  kind  by  launching  its  retaliatory 
first,  second  and  third  waves,  the 
lawyers  then  can  generate  even 
more  billables  by  dispatching  an- 
other team  to  sift  through  every 
nook  and  cranny  of  the  client's  files 
The  object  is  to  find  the  smoking 
gun  the  other  side  just  knows  has  to 
be  there. 

Of  course,  all  the  while,  both 
sides  have  to  fight  about  the  scope  of 
discovery,  pnvilege,  protective  or- 
ders, the  length  (and  place i  of  dcpo- 
:iitions,  and  so  on — generating  even 
more  revenue. 


The  truth  is  that  the  syslem 
itself  13  the  root  evil.  Like 
Mount  Kverest.  a  lawyer  uses 
discovery  "because  it  is  there."  It  is 
one  of  the  tools  (choose  your  own 
metaphor — chain  saw,  axel  the  rules 
give  us. 

If  you  know  your  opponent  has 
this  tool,  and  is  going  to  use  it.  then 
you   nsk   1)  loss  of  the  case;  2)  a 
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Maybe  the  Best 

Soluthn  Is  No 

Distovery  At  All 


malpractice  suit;  and  3)  the  wrath  of 
your  client  by  not  using  discovery — 
either  aggressively  or  defensively. 

The  proposal  to  substitute  dis- 
closure for  discovery  hopes  to  do 
away  with  this.  It  is  certainly  a  step 
in  the  nght  direction,  but  it  does  not 
go  far  enough,  and  may  actually 
exacerbate  the  problem. 

The  theory  behind  disclosure  is 
that  it  will  require  the  parties,  at 
the  beginning  of  a  case,  to  produce 
all  relevant  materials  and  the  names 
of  people  who  may  know  something 
about  it.  The  lawyers  will  then 
know  enough  about  the  case  to 
settle,  file  a  dispositive  (or  partially 
dispositive)  motion,  or  go  to  tnsd. 

If  disclosure  actually  stopped 
there,  it  might  do  some  good  But 
current  proposals  adlow  for  tradi- 
tional discovery  as  well  sind  also 
contemplate,  upon  a  showing  of 
good  cause,  even  more  depositions, 
interrogatones  and  document  re- 
quests— the  gnst  of  the  traditional 
discovery  mill. 

(Given  that  nature  abhors  a 
vacuum,  the  typical  case  undoubtedly 
also  will  tend  to  include  motions 
alleging  that  there  is  good  cause  to 
conduct  additional  discovery  ) 

The  twin  premises  underlying 
the  disclosure  model  are  that  it  will 
require  federal  trial  judges  to  take  a 
more  active  role  in  managing  their 
cases  and  substantially  reduce  dis- 


covery battles  If  a  party  IS  unsumif 
what  It  should  disclose,  it  will  fiU;  .i 
motion  to  clarify  iLs  obligation,  and 
the  judge  will  take  charge. 

This  all  but  guarantees  the 
same  kind  (if  not  more)  of  the 
motion  practice  that  now  perTncal<."^ 
our  oldfangled  discovery  system — 
but  shifts  It  nght  up  front. 

Both  sides  (and  their  counsel' 
undoubtedly  will  have  very  differ- 
ent views  of  what  the  subject  matter 
of  the  case  may  be.  One  side's 
substantial  constitutional  issues  will 
be  another's  fnvolous  blackmail. 

That  IS  why  discovery  rules 
now  require  the  requesting  party  to 
identify  the  specific  items  or  realms 
of  information  it  wants,  and  why 
court  intervention  is  often  required 
to  deode,  m  concrete  terms,  what 
kinds  of  documents  have  to  be 
searched  for  and  produced,  and  what 
do  not. 

Trial  counsel  have  a  duty  to 
guide  their  clients  in  making  a  good- 
fauth  discovery  search.  But  there  is 
a  major  difference  between  telhng 
the  client  to  look  for  these  kinds  of 
documents  or  look  in  these  files,  and 
trying  to  tell  the  client  to  look  for 
documents  relating  to  the  subject 
matter  of  the  case.  No  lawyer  should 
be  placed  in  the  position  of  being 
second-guessed  or  sanctioned  for 
making  the  wrong  cut  on  what  the 
client  should  search  for. 

Federal  trial  judges  are  for  the 
most  part  extremely  busy  and  do 
not  have  the  time  (assuming  they 
have  the  inclination)  to  supervise 
disclosure  any  more  than  they  have 
had  the  time  to  supervise  discovery 

The  judges  m  the  Southern  or 
Western  Distnct  of  T^xas  (and  in 
many  other  distncts),  for  example, 
cannot  possibly  manage  their  avil 
cases  this  way.  They  are  spending 
10,  12  and  more  hours  a  day  trying 
to  process  the  never-ending  torrents 
of  criminal  cases  that  come  m  each 
week  between  the  increasing  Scylla 
of  mandatory  mimmum  sentences 
auid  the  Charybdis  of  more  catego- 
nes  of  crimes  being  enacted  by 
Congress  each  year  (The  recent 
proposed  bill  making  it  a  federal 
offense  to  commit  a  cnme  using  a 
gun  transported  in  interstate  com- 
merce literally  would  have  flooded 
the  federal  courts.) 

The  federal  judges  I  have  spo- 
ken to  think  that  the  suggested 
soluDon  to  their  avil  (not  to  men- 
tion cnrainal)  caseload  is  a  more 
active  or  hands-on  role  is,  well. 
funny 

Tb  abuse  Taylor's  metaphor,  if 
the  ship  of  htigation  is  not  to  sink  in 
its  own  ocean  of  paper,  motions  and 
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iie  oiher  ancillary  tloUsr.m  and  jet- 
ani   o*"  discovers     or   :l.s   praclical 
then  strong 


equivalent,  disclosure 
Tiedicine  is  required. 


The  obvnous  solution  is  one  the 
rest  of  the  civilized  world  ior 
.31  least  the  English  and  civil 
^aw  systems/  has  long  used  No 
discovery 

Lawryers  in  England  and  on  the 
Continent  investieale  the  case  be- 
fore It  IS  filed  I  presumably  trsTng  all 
the  while  to  settle  iti.  obtain  the 
documents  and  WTtnesses  they  need 
ir,  try  it,  and.  only  then,  file  a 
lawsuit  At  that  point  they  are 
ready  to  try  it. 

Once  the  suit  is  filed,  prelimi- 
nary pleadings  are  filed  to  see  if  the 
case  has  legal  mem  If  it  passes  this 
lest,  a  tnal  date  is  set  Before  tnal. 
the  parties  exchange  lists  of  wit- 
nesses and  a  short  statement  of 
what  they  will  say.  and  turn  over 
copies  of  the  exhibits  they  plan  to 
use  Then  they  go  to  tnal  If  a 
witness  IS  unavailable  because  he  is 
in  another  junsdiction  or  on  his 
deathbed,  then  his  deposition  can  be 
taken,  but  this  is  the  only  exception 

Not  only  do  lawyers  in  Eng- 
land and  Europe  do  this  every  day. 
so  do  U.S.  cnminal  defense  lawyers 
and  those  who  try  arbi- 
trations. 

I  know  of  no  empin- 
caJ  study  or  scientific 
proof  that  suggests  that 
this  produces  a  result 
that  IS  less  fair  Nor  do  I 
know  of  any  study  or 
proof  to  indicate  that  our 
unique,  over-burdened  system  is 
better 

I  do  know,  though,  that  there 
are  very  few  actual  litigants — those 
who  have  been  through  the  crucible 
of  Amencan  discovery — who  think 
that  our  discovery  system  is  worth 
the  time  and  expense  it  has  engen- 
dered. 

There  may  be  a  few  smoking 
gtins  I  more  likely,  water  pistols) 
that  are  not  unearthed,  and  perhaps 
even  a  few  truly  mentonous  suits 
thai  do  not  succeed.  But  it  is  ex- 
tremely doubtful  that  these  few 
exceptions  justify  the  overwhelming 
burdens  and  abuses  wrought  by  our 
current  system  of  pretnal  practice 
and  discovery 

I  also  doubt — notwithstanding 
Judge  Schwarzers  inference  and 
Taylors  explicit  charge  that  law- 
yers would  oppose  discovery  reform 
because  "it  would  deliver  a  major 
hit  to  the  revenue  base  of  large  law 
nrms" — that  there  are  many  law- 
yers  who   think   that   the   present 


system  does  not  need  reform 

Eliminating  discovery  i.-niirely 
would  streamline  cases  and  require 
lawyers  and  clients  to  think  sen- 
ously  about  the  ments  of  a  suit 
before  filing  or  defending  one  '  Re- 
quinng  the  losing  side  to  pay  the 
other's  attorneys  fees  and  expen.se.s 
also  might  go  a  long  way  toward 
reducing  our  overloaded  civil  litiga- 
tion, but  that  IS  a  different,  al- 
though related,  subject  i 

There  may  be  a  few  types  of 
cases  where  some  limited  discovery 
would  be  appropnate  because  of  the 
nature  of  the  issues — employment 
discnmination,  for  example,  where 
the  plaintiff  needs  to  have  access  to 
the  employer's  statistical  employ- 
ment information — but  these 
should  be  a  narrow  exception 

Doing  away  with  chscovery  prob- 
ably would  require  pleading  with 
greater  particulanty  than  under  the 
current  ibut  not  terribly  infonna- 
tivei  system  of  notice  pleading — 
where,  for  example,  a  lawyer  only 
has  to  allege  that  one  of  three 
defendants,  or  perhaps  all  three, 
negligently  drove  or  caused  to  be 
driven  a  motor  vehicle  against  plain- 
tifT  to  state  a  claim  But  more 
particularity  certainly  would  help 
frame  the  issues  better  and  might 


pretrial  ronl'erpnce '  nonnally  a  month 
or  so  after  the  discovery  cut-ofTdalei 
are  automatically  set  in  every  case. 
They  can  be  extended  only  for  good 
cause  and  never  merely  by  agree- 
ment of  counsel)  Tnal  is  set  within 
three  to  eight  weeks  of  the  final 
pretnal  conference  The  judges  op- 
erate on  a  master  calendar,  so  if  one 
judge  15  not  available,  another  will 
try  the  case 

Unless  they  obtain  a  court 
order  based  on  good  cause,  the 
parties  are  limited  to  .30  interroga- 
lones — including  subparts — and  five 
depositions  of  non-parties.  Objec- 
tions 10  discovery  must  be  made 
within  15  days  And  the  parties  are 
required  to  consult  in  good  faith 
before  filing  any  motion 

.Motions  are  noticed  to  the  near- 
est Fnday,  when  all  of  the  judges  sit 
to  hear  both  cnminal  and  civil 
motions  Most  motions  are  decided 
from  the  bench;  those  that  are  not 
usually  come  down  the  following 
week  Written  decisions  are  typi- 
cally not  very  long,  but  the  parties 
know  why  the  court  has  ruled  the 
way  It  has. 

More  importantly,  they  obtain 
a  result  that  moves  them  toward 
tnal.  or  disposes  of  the  case  entirely 
And   how   many  lawyers  can   hon- 


C  /  /le  great  experiment  of  discovery  is 

I        demonstrably  an  abject  failure.  It  should 
V^      be  eliminated^  period. 


even  eliminate  mentless  cases  early 
on. 

.  I  have  tned  cases  under  both 
the  Amencan  and  English  systems, 
and  have  concluded  that  the  US 
discovery  system  is  not  worth  it 

The  great  expenment  of  dis- 
covery— and  the  notion  that  it  would 
allow  a  fairer  tnal  at  less  expense  to 
the  litigants — is  demonstrably  an 
abject  failure.  It  should  be  elimi- 
nated, penod.  and  not  replaced  by 
another  system  that  does  not  solve 
the  problem,  and  may  compound  it. 


I 


f  discovery  is  not  simply  abol- 
ished, then  It  has  to  be  severely 
truncated,  both  in  scope  and  in 
the  time  it  takes  The  Eastern  Dis- 
tnct  ofVirginia — the  "rocket  docket"— 
has  such  a  system  It  is  not  as  good 
as  no  discovery,  but  it  is  certainly 
better  than  what  exists  in  most 
courts  today 

Firm  discovery  deadlines  (usu- 
ally in  the  three-  to  four-month 
range;  and  firm  dates  for  a  final 


estly  say  that  their  case  was  hurt 
because  they  did  not  get  a  crack  at  a 
particular  document,  or  could  not 
take  seven  more  depositions? 

Lawyers  who  practice  in  the 
Eastern  Distnct  of  Virginia  know 
that  they  have  to  be  ready  to  go  to 
tnal.  More  than  90  percent  of  all 
civil  cases,  however,  settle  The 
judges  I  have  spoken  to  are  unam- 
mous  that  the  way  to  make  sure 
cases  settle  earlier  is  to  have  firm 
deadlines,  both  for  discovery  and  for 
tnal.  That  is  why  the  Eastern  Dis- 
tnct of  Virgirua  has  among  the 
highest  and  fastest  disposition  rates 
of  any  federal  tnal  court. 

Judge  Schwarzers  thoughtful 
proposal  takes  aim  at  a  senous 
problem  But  based  on  the  expen- 
ence  of  other  tnal  lawyers  and 
judges  I  have  spoken  to.  it  does  not 
go  far  enough,  and  simply  adds 
another  monster  to  the  rest  of  those 
that  inhabit  the  nether  regions  of 
darkness  and  waste  we  know  as 
pretnal  discovery  ■ 
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Prepared  Statement  of  Thomas  Hanna  on  Behalf  of  the  American 
Automobile  Manufacturers  Association 

The  American  Automobile  Manufactiirers  Association  (AAMA)  is  the  trade  asso- 
ciation for  United  States  car  and  light  truck  manufacturers.  Our  members,  Chrysler 
Corporation,  Ford  Motor  Company,  and  General  Motors  Corporation,  produce  ap- 
proximately 81  percent  of  all  U.S. -built  motor  vehicles.  We  appreciate  the  oppor- 
tunity to  explain  our  opposition  to  the  proposed  changes  to  Federal  Rule  of  Civil 
Procedure  26(a)(1),  which  would  impose  mandatory  initial  disclosure  among  parties 
at  an  early  stage  of  litigation  in  federal  court. 

AAMA  members  are  frequent  htigants  in  federal  courts.  Most  often,  they  are  sued 
by  individuals  (sometimes  purporting  to  represent  a  class)  who  have  been  injured 
while  driving  or  riding  in  one  of  the  vehicles  manufactured  by  our  members.  These 
products  liability  cases  are  often  complex,  involving,  numerous  theories  on  which  li- 
ability is  alleged.  Discovery  in  these  cases  often  requires  an  enormous  undertaking 
by  our  members,  because  of  the  large  scale  and  geographic  extent  of  their  oper- 
ations, because  of  the  technical  nature  of  the  systems  involved,  and  because  of  the 
breadth  and  ambigmty  of  the  issues. 

PURPOSE  AND  substance  OF  THE  PROPOSED  CHANGES 

The  stated  pxxrposes  of  the  proposed  changes  to  Rule  26(a)(1)  are  to  simplify  and 
reduce  the  costs  of  litigation.  Amended  Rule  26(a),(l)  would  require  manufacturer 
defendants  to  disclose  information  that  is  "relevant  to  disputed  facts  alleged  with 
particularity  in  the  pleadings."  Virtuallv  any  type  of  information  that  meets  this 
standard  must  be  disclosed,  including:  the  name,  address  and  telephone  number  of 
each  individual  likely  to  have  discoverable  information;  and  a  copy  or  description 
of  all  docviments,  data  compilations,  and  tangible  things  in  the  party's  control,  cus- 
tody or  possession.  Disclosure  must  be  made  within  10  days  after  the  parties  meet 
at  a  discovery  conference  as  required  by  amended  Rule  26(f).  The  timing  of  the  Rule 
26(f)  conference  is  subject  to  a  number  of  variables.  The  Committee  Notes  accom- 

&anving  the  proposed  changes  indicate  that  the  conference  may  be  a  forum  for 
esning  out  the  plaintiffs  theories  stated  only  broadly  in  the  complaint.  In  those 
cases,  the  Committee  Notes  indicate  that  the  parties  can  and  should  stipulate  to 
a  period  of  more  than  10  days  after  the  meeting  in  which  to  make  these  disclosures 
*  *  *  ."  However,  the  proposed  changes  do  not  reauire  such  a  stipulation.  The  rec- 
ognition in  the  Committee  Notes  that  such  a  stipulation  may  often  be  necessary  be- 
trays the  timing  problem  inherent  in  the  proposed  changes:  10  days  is  simply  not 
enough  time  to  identify  potentially  relevant  information,  and  many  cases  will  be 
based  on  such  broad  allegations  that  the  manufacturer  defendant  would  not  be  able 
to  identify  the  disputed  facts  prior  to  the  Rule  26(f)  conference. 

As  litigants  with  extensive  experience  in  complex  litigation,  much  of  which  ac- 
counts for  a  significant  number  of  cases  on  crowded  urban  federal  dockets,  we  are 
concerned  that  the  proposed  changes  to  Rule  26(a)(1)  will  fail  to  achieve  their  stated 
purpose  both  because  they  are  impracticable  (especially  in  complex  litigation  such 
as  products  liability  cases)  and  because  they  will  continually  engender  additional 
satellite  litigation  over  whether  the  requirements  have  been  met.  Overall,  the 
changes  will  not  accomplish  the  intended  purposes  of  simplifjdng  and  reducing  the 
costs  of  litigation  because  they  try  to  impose  a  uniform  (and  inherently  flawed)  solu- 
tion to  widely  disparate  kinds  of  cases. 

THE  PROPOSED  CHANGES  WILL  BE  UNWORKABLE  IN  COMPLEX  LITIGATION 

The  proposed  changes  to  Rule  26(a)(1)  will  be  ineffective  in  the  vast  majority  of 
cases.  In  some  suits,  the  litigants  conduct  no  formal  discovery  at  all.  For  these 
cases,  the  mandatory  disclosure  rule  is  unnecessary  and  imposes  an  additional  liti- 
gation cost  in  that  class  of  cases  that  is  now  the  least  expensive  for  both  parties 
and  the  courts  to  resolve.  Because  the  cost  of  disclosure  in  these  cases  is  borne  by 
the  party  producing  the  material,  there  is  no  incentive  for  the  plaintiff  to  forgo  re- 
ceiving tiie  information. 

In  many  other  cases,  the  requirement  of  mandatory  disclosure  is  unworkable  be- 
cause of  the  enormous  quantity  of  potentially  relevant  information  that  may  be 
spread  across  the  country  in  various  different  locations  of  a  manufacturer's  oper- 
ations, and  the  difficulty  of  ascertaining,  at  the  earliest  stage  of  litigation,  what  in- 
formation is  actually  relevant.  This  is  a  particular  problem  in  complex  cases  (such 
as  products  liability  suits)  which  our  members  must  defend  most  often,  and  in 
which  discovery  disputes  most  off^n  arise. 

Although  the  advisory  committee  made  some  modifications  to  the  initial  proposal 
in  an  effort  to  clarify  the  standard  for  required  disclosure,  the  language  of  the  pro- 
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posed  rule—requiring  disclosure  of  "information  relevant  to  disputed  facts  alleged 
with  partictilanty  in  the  pleadings"— remains  ambiguous. 

In  many  products  liability  cases,  the  complaint  alleges  the  existence  of  a  defect 
that  caused  an  injury.  While  the  complaint  may  allege  a  wide  variety  of  legal  and 
factual  theories  on  which  liability  may  rest,  the  plaintiffs  attorney  will  ultunately 
request  discovery  only  on  a  few  of  these  theories,  not  all  of  them.  Often,  when  the 
complaint  is  filed,  the  plaintiffs  attorney  has  not  yet  decided  which  of  the  various 
theories  he  or  she  will  actually  pursue  vigorously.  The  complaint  itself— even  lim- 
ited to  those  facts  that  may  be  said  to  have  been  "alleged  with  particularity" — does 
not  offer  enough  information  for  a  manufacturer  defendant  to  ascertain  what  will 
really  be  at  issue  in  the  case.  If  the  manufacturer  undertakes  the  enormous  effort 
that  would  be  required  to  locate  all  potentially  relevant  information  (including  all 
documents)  for  every  theory,  much  of  that  effort  would  be  wasted. 

Even  when  a  complaint  alleges  only  one  defect,  the  information  relevant  to  that 
claim  may  be  found  by  a  court  to  be  extremely  broad.  For  example,  in  a  recent  case 
involving  one  of  our  members,  the  plaintiff"  claimed  a  defect  in  the  rear  outboard 
seatbelt  system.  The  court  found  that  information  about  all  seatbelts — fi-ont  as  well 
as  rear — ^in  all  the  company's  cars  was  relevant  to  the  complaint.  If,  the  proposed 
changes  to  Rule  26(a)(1)  go  into  effect,  would  this  earlier  ruling  define  "relevant" 
information  in  all  seatbelt  cases?  Conversely,  if  an  auto  manufacturer  relied  on  this 
ruling  and  identified  massive  amounts  of  information  about  all  seatbelt  systems 
when  only  one  was  challenged,  would  the  manufacturer  be  sanctioned  for  inundat- 
ing the  plaintiff"  with  irrelevant  material  about  seatbelt  systems  other  than  the  one 
at  issue?  When  a  system  design  is  challenged,  are  similar  designs  relevant?  Are  dis- 
similar designs  more  relevant? 

Further,  the  effort  required  bv  the  rule  change  literally  would  be  impossible  to 
complete  within  the  time  allowed  by  the  proposed  rule.  Products  liability  cases  often 
are  based  on  allegations  concerning  a  variety  of  diff"erent  systems,  subsystems  and 
components  in  a  motor  vehicle.  These  systems,  subsystems  and  components  are  typi- 
cally designed  and  manufactured  by  a  large  number  of  divisions  witJiin  tiie  company 
and  its  vendors.  In  order  to  identify  individuals  and  documents  that  could  be  rel- 
evant to  a  plaintiff's  theory,  a  manufacturer  must  first  identify  each  system,  sub- 
system and  components  that  could  possibly  be  at  issue  in  the  case.  The  manufac- 
turer must  then  identify  each  division  and  vendor  involved  in  the  design,  manufac- 
ture and  assembly  of  that  system,  subsystem  and  associated  components.  The  end 
result  of  this  process  is  often  an  enormous  quantity  of  paper  that  must  be  reviewed 
for  potential  relevance,  as  well  as  for  claims  of  attorney-client  and  work-product 
privileges.  Further,  literally  tens,  if  not  hundreds  of  individuals  must  be  interviewed 
in  order  to  determine  whether  they  are  Ukely  to  have  discoverable  information. 
Given  the  size  and  scope  of  our  members'  operations,  and  the  hundreds  of  products 
liability  suits  filed  against  them  each  year,  such  an  undertaking  cannot  be  com- 
pleted within  the  time  contemplated  by  the  proposal.  For  example,  for  systems 
which  have  been  the  subject  of  repeated  litigation,  certain  of  our  members  have  es- 
tablished "reading  rooms"  where  all  relevant  documents  are  made  available  for 
plaintiffs'  attorneys  to  review.  One  such  reading  room  related  to  passive  restraints 
took  more  than  five  years  to  assemble,  must  be  continually  updated,  and  presently 
contains  over  1.5  million  pages  of  documents. 

THE  INITIAL  DISCLOSURE  PROPOSAL  WOULD  ENGENDER  ADDITIONAL  SATELLITE 

LITIGATION 

A  second  problem  is  that  the  proposed  mandatory  disclosure  provisions  will  gen- 
erate additional  sateUite  litigation  about  whether  the  requirements  have  been  ful- 
filled. Although  the  intention  of  the  advisory  committee  and  the  Judicied  Conference 
was  to  streamline  the  discovery  process  and  reduce  the  cost  of  litigation  in  federal 
courts,  the  proposed  changes  to  Rule  26(a)(1)  will  actually  increase  the  costs  of  liti- 
gation substantially  and  increasingly  involve  the  court's  time. 

Today,  unfortunately,  many  discovery  disputes  have  less  to  do  with  obtaining  rel- 
evant information  than  with  an  attempt  to  gain  a  tactical  advantage  over  the  oppos- 
ing party.  For  example,  in  a  recent  case  where  one  of  our  members  was  the  defend- 
ant, the  plaintiff  succeeded  in  obtaining  a  broad  order  compelling  discovery,  the  de- 
fendant produced  thousands  of  documents,  and  the  plaintiff  reviewed  only  a  small 
number  of  them. 

Because  of  the  possibility  of  tactical  advantage  (including  the  potential  for  plain- 
tiffs to  impose  significant  costs  on  manufacturer  defendants  in  products  liability 
suits,  and  especiaUy  in  the  light  of  the  risk  that  severe  sanctions,  including  default, 
could  be  imposed),  a  great  deal  of  litigation  resources  would  be  focused  on  disputes 
over  whether  the  disclosure  requirements  have  been  fiilfilled  rather  than  adjudicat- 
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ing  the  merits  of  the  suit.  These  disputes  would  not  serve  the  purpose  of  simplifying 
or  streamlining  the  discovery  process;  instead,  they  would  add  an  additional  and 
significant  level  of  pretrial  expense  to  litigants  and  would  require  judges  to  referee 
needless  arguments.  This  committee  has  as  its  goal  the  elimination  of  potential  ave- 
nues for  such  abuse.  But  the  proposal  to  impose  disclosure  reqmrements  wovild  give 
lawyers  additional  work  at  the  cost  of  their  clients'  (and  the  public's)  interest  in  effi- 
cient, streamlined  judicial  decisionmaking. 

These  disputes  will  not  be  limited  to  the  initial  implementation  period  during 
which  the  disclosure  requirement  is  clarified  by  court  decisions.  The  disclosure  re- 
quirement's contours  would  be  different  in  each  case  because  the  standard  is  based 
on  the  factual  allegations  of  the  pleadings.  As  a  consequence,  disputes  over  disclo- 
sure are  likely  to  arise  in  every  case,  ana  must  be  reUtigated  under  the  factual  alle- 
gations in  each  proceeding. 

The  new  rule  would  provide  too  many  chances  for  lawyers  to  fight  about  trivial 
procedural  questions  in  the  pursuit  of  often  fruitless  efforts  to  secure  a  strategic  ad- 
vantage (which  in  many  cases  amounts  to  no  more  than  an  attempt  to  impose  addi- 
tional litigation  costs  on  the  other  side).  For  example,  lawyers  will  undoubtedly 
challenge  the  sufficiency  of  their  opponents'  disclosure  and  whether  the  opponents 
have  flufilled  their  continuing  duty  to  disclose  additional  information  as  it  becomes 
known.  At  the  same  time,  attorneys  may  be  forced  to  seek  protective  orders  in  order 
to  safeguard  privileged  or  confidential  information.  In  other  words,  the  lawyers  will 
have  repeatea  opportunities  from  both  sides  to  dispute  the  requirements  under  re- 
vised Rule  26(a)(1). 

THE  COMMITTEE  SHOULD  DELETE  THE  INITIAL  DISCLOSURE  PROPOSAL 

Finally,  we  would  point  out  that  the  arguments  raised  against  this  rule  have  come 
from  Utigants  and  lawyers  on  both  sides  of  the  courtroom.  Both  plaintiffs  and  de- 
fendants have  argued  that  this  rule  will  not  accomplish  its  stated  piirposes  and  that 
it  undermines  the  experimentation  provided  for  by  the  Civil  Justice  Reform  Act. 
This  is  not  an  issue  on  which  one  side  seeks  to  exact  an  advantage  over  the  other. 
Rather,  this  subcommittee  has  heard  from  a  wide  variety  of  sources  that  raise  deep- 
seated  and  thoughtful  concerns  about  the  effect  of  the  proposed  changes.  In  the  light 
of  those  widespread  and  sustained  concerns,  Congress  should  exercise  its  authority 
to  prevent  the  proposed  changes  to  Rule  26(a)(1)  from  taking  effect. 

While  some  nave  suggested  that  Congress  should  simply  delay  the  implementa- 
tion of  the  Rule  26(a)(1)  changes,  we  contend  that  such  an  approach  would  be  incon- 
sistent with  the  procedure  established  in  the  Rules  Enabling  Act.  That  procedure 
ensures  that  initial  consideration  of  changes  to  federal  rules  will  be  undertaken  by 
the  Judicial  Conference  through  its  advisory  committees,  with  appropriate  public 
input  by  notice  and  comment.  The  procedure  then  mandates  that  the  rule  changes 
should  be  forwarded  by  the  Supreme  Court  to  the  Congress.  At  any  stage,  the 
changes  may  be  altered  or  eliminated. 

This  procedure  is  important  to  the  integrity  of  the  means  by  which  Congress  has 
seen  fit  to  delegate  rulemaking  power  to  an  independent  arm  of  the  judiciary  while 
retaining  ultimate  authority  to  oversee  the  exercise  of  that  power.  It  is  a  much  more 
invasive  remedy  for  Congress  itself  to  make  changes  to  a  set  of  proposed  rule 
changes.  We  believe  it  is  more  appropriate  for  Congress  to  exercise  its  authority 
simply  by  striking  the  disclosure  provision  from  the  changes. 

This  would  permit  the  remainder  of  the  changes  to  take  effect,  and  it  would  give 
the  Judicial  Conference  an  opportunity  to  take  into  account  the  concerns  expressed 
by  Congress  and  members  of  the  pubUc  (as  well  as  fovir  members  of  the  Supreme 
Court).  It  is  appropriate  for  the  Conference  to  have  an  opportunity  to  reconsider  its 
proposal  in  the  light  of  those  concerns.  As  the  body  charged  with  initial  consider- 
ation of  rule  changes,  it  should  have  the  opportunity  to  use  its  expertise  to  correct 
the  problems  perceived  by  Congress  and  others.  The  best  course  of  action  is  for  this 
subcommittee  to  recommend  that  the  disclosure  requirements  be  stricken  from  the 
package  of  proposed  rule  changes. 

Prepared  Statement  of  Herbert  E.  Hoffman  on  Behalf  of  the  National 
Association  of  Professional  Process  Servers 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  Herbert  E.  Hoffman  and 
I  submit  this  statement  on  behalf  of  the  National  Association  of  Professional  Process 
Servers  (NAPPS).  ,     „ 

First,  a  word  about  NAPPS.  This  organization  has  been  serving  the  Bar  and  the 
courts  for  about  11  years.  Its  approximately  900  members  have  offices  throughout 
the  United  States  and  in  Australia,  Belgium,  Canada,  England,  Italy,  New  Zealand, 
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Puerto  Rico,  and  the  U.  S.,  Virgin  Islands.  Not  only  do  the  members  and  their  staffs 
serve  process,  but  they  perform  a  myriad  of  other  functions  for  attorneys— court  fil- 
ings, document  searches,  etc. 

NAPPS  has  a  strict  set  of  By-Laws  and  a  Code  of  Ethics  the  violation  of  which 
may  subject  a  member  to  expiilsion.  Over  the  years  NAPPS  representatives  have 
worked  closely  with  the  Judicial  Conference  Advisory  Committee  on  Civil  Rules  and 
has  often  been  complimented  by  various  of  the  committee's  chairpersons  and  the  im- 
mediate past  Reporter,  Dean  Carrington,  for  its  helpfulness  concerning  practical 
problems  incident  to  the  service  of  process. 

In  1982  Congress  considered  and  disapproved  an  amendment  to  Rule  4  proposed 
by  the  Supreme  Court.  It  then  proceeded  to  enact  PubUc  Law  97-462  (96  Stat  2527) 
which  provided  for  the  so-callea  "notice  and  acknowledgment"  procedure  now  in  use 
(Rule  4  (c)(C)(2)(ii)).  In  essence,  this  procedure  provides  for  a  plaintiff  to  send  to  a 
potential  defendant  a  copy  of  the  summons  and  complaint  by  first  class  mail.  Along 
with  the  summons  and  complaint  there  is  sent  a  notice  advising  the  defendant  of 
what  it  is  he  is  receiving,  requesting  he  return  an  acknowledgment  of  its  receipt, 
and  advising  him  of  the  consequences  of  not  sending  back  an  acknowledgment. 

This  procedure  has  been  in  effect  for  11  years  with  no  major  problems  having 
arisen,  although  one  attorney  wrote  to  the  Administrative  Office  of  the  United 
States  Courts  several  years  ago  raising  a  question  as  to  when  service  is  to  be  consid- 
ered complete.  The  attorneys  who  practice  in  the  Federal  courts  and  the  trial  judges 
are  all  familiar  with  this  procedure,  one  which  has  been  in  effect  satisfactorily  in 
California  and  some  other  state  courts  even  longer. 

The  change  proposed  by  the  Supreme  Court  would  scrap  the  notice  and  acknowl- 
edgment procedure  which  has  worked  so  well  and  with  which  all  are  famiUar  and 
substitute  in  its  place  a  waiver  procedure.  As  proposed,  a  plaintiff  would  send  a 
complaint  (no  summons)  to  a  potential  defendant  and  request  that  the  defendant 
waive  service  of  a  summons.  This  notice  must  be  sent  by  first-class  mail  "or  other 
reliable  means".  The  quoted  words  to  become  effective  by  default  on  December  1 
would  be  irresponsible. 

Therefore,  we  respectfully  suggest  that  legislation  such  as  that  which  is  attached 
to  this  statement  be  introduced  and  enacted  prior  to  December  1,  1993.  This  will 
assure  the  Congress  the  opportunity  to  carefully  consider  the  proposed  changes  and 
exercise  a  considered  judgment  as  to  their  impact  on  the  work  of  the  coiirts  and  the 
interests  of  party  Utigants. 

We  appreciate  the  opportunity  you  have  afforded  us  to  express  our  views  and  ask 
that  all  members  of  the  Subcommittee  be  furnished  them,  and  that  they  be  included 
in  the  printed  record  of  the  hearings. 

Comments  of  Theodore  R.  Tetzlaff  on  Behalf  of  the  Section  of  Litigation, 

American  Bar  Association 

disclosure 

The  concept  of  disclosure,  which  forms  the  basis  for  the  most  significant  change 
to  the  discovery  process  considers  to  date,  raises  a  number  of  significant  practical 
and  philosophical  problems  that  must  be  resolved  before  a  mandatory  disclosure  sys- 
tem of  discovery  is  required  in  every  federal  district  court.  While  the  Litigation  Sec- 
tion supports  the  early,  voluntary  disclosure  of  certain  information  (particularly  the 
names  and  addresses  of  persons  having  knowledge  and  the  location  of  documents 
most  relevant  to  the  case),  the  Section  has  grave  concerns,  for  the  reasons  that  are 
summarized  below,  regarding  the  feasibility  of  the  disclosure  model  incorporated  in 
the  current  proposals. 

First,  the  standard  for  initial  disclosures  contained  in  Proposed  Rule  26(a)(1) — in- 
formation "that  bears  significantly  [or  is  "likely  to  bear  significantly]  on  any  claim 
or  defense"  is  both  highly  subjective  and  different  from  the  current  standard  of  Rule 
26  permitting  discovery  that  is  relevant  to  the  subject  matter  or  reasonably  cal- 
culated to  lead  to  thediscovery  of  admissible  evidence.  As  a  practical  matter,  this 
means  that  each  party  about  to  make  its  mandatory  initial  disclosures  will  know 
two  things— first,  that  it  need  not  disclose  all  discoverable  material,  and  second, 
that  it  will  be  making  its  determination  of  what  should  be  disclosed  before  it  knows 
what  its  adversary  will  be  disclosing.  We  submit  that  this  will,  at  least  for  the  ini- 
tial period  of  several  years  when  the  standard  is  tested  and  clarified  in  specific 
cases,  lead  to  disclosures  that  are  more  limited  than  what  the  drafters  expected. 
These  initial  disclosures  will  therefore  be  less  helpful  in  narrowing  future  discovery, 
while  that  discovery  is  subjected  to  presumptive  niunerical  Umitations  that  are  im- 
posed by  other  rules  changes  that  are  proposed  on  the  assumption  that  there  will 
be  full  initial  disclosures. 
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Second,  in  a  notice-pleading  system,  what  is  likely  to  "bear  significantly"  on  a  de- 
fense is  not  all  clear  when  Qie  defendant  answers  the  complaint,  which  is  thirty 
days  before  the  disclosures  are  reqviired  to  be  made.  While  we  believe  that  any  dis- 
closure system  that  eventually  is  implemented  should  require  simultaneous  early 
exchanges,  the  danger  is  that  the  defendant  will  narrowly  construe  the  requirement, 
and  that  the  plaintiff  may  consequently  be  disadvantaged  by  the  other  limits  pro- 
posed on  tiie  number  and  lenjgth  of  depositions  and  interrogatories. 

Third,  there  is  a  msyor  difference  between  a  lawyer  telling  her  client  to  look  for 
specific  documents  covered  by  the  adverse  parts^'s  docimient  request  or  interrog- 
atories, and  teUing  the  client  to  look  for  documents  "that  are  likely  to  bear  signin- 
cantlv  on  any  claim  or  defense."  That  standard  may  well  complicate,  rather  than 
simplify,  discovery  in  cases  such  as  product  liability  cases  that  proceed  under  mul- 
tiple and  divergent  legal  theories. 

Fourth,  there  is  a  fundamental  philosophical  problem  posed  by  engrafting  a  disclo- 
sure system  onto  the  body  of  an  adversary  system  of  justice  which  is  likely  to  reject 
it  as  fundamentally  incompatible  tissue.  The  disclosure  proposal  could  simply  infect 
another  layer  of  uncertainty — and  therefore  potential  for  dispute  and  more  pretrial 
maneuvering — ^into  tiie  arena.  See  generally  Kieve,  Discovery  Reform:  Maybe  the 
Best  Solution  Is  No  Discover  At  All,  ABA  Journal  (Dec.  1991).  See  also,  Kieve,  "An 
Alternative  Proposal,"  Appendix  3. 

While  these  problems  do  not  necessarily  reauire  rejection  of  any  disclosure — based 
system,  they  caution  against  a  rush  to  mandating  such  a  system  nationally  before 
there  is  a  useful  body  of  empirical  evidence  as  to  whether,  or  under  what  cir- 
cumstances, such  a  system  can  work  both  justly  and  efficiently.  Fortunately,  there 
are  laboratories  in  which  such  empirical  data  will  be  generated  in  the  next  two 
years,  in  the  form  of  the  pilot  and  early  implementation  district  courts  which  have 
implemented  variants  of  a  disclosure-based  discovery  system  as  part  of  their  Civil 
Justice  Reform  Act  "civil  justice  expense  and  delay  reduction  plans."  Given  the  prob- 
lems posed  by  a  disclosure-based  discovery  system,  we  believe  that  the  proposals  for 
initial  disclosures  contained  in  Proposed  Rule  26(a)(1)  should  be  withdrawn  at  this 
time,  and  reevaluated  in  two  years  in  Ught  of  the  experience  of  the  pilot  districts. 
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SUPREME  COURT  OF  THE  UNITED  STATES 

AMENDMENTS  TO  THE  FEDERAL  RULES 
OF  CIVIL  PROCEDURE 

[April  22,  19931 

Justice  Scaula,  with  whom  Justice  Thomas  joina,  and 
with  whom  Justice  Souter  joins  as  to  Part  n,  filed  a 
dissenting  statement. 

I  dissent  fi^m  the  Court's  adoption  of  the  amendments 
to  Federal  Rules  of  Civil  Procedure  11  (relating  to  sanc- 
tions for  frivolous  litigation),  and  26.  30,  31.  33.  and  37 
(relating  to  discovery).  In  my  view,  the  sanctions  proposal 
will  eliminate  a  significant  and  necessary  deterrent  to 
frivolous  litigation;  and  the  discovery  proposal  will  in- 
crease litigation  costs,  burden  the  district  courts,  and. 
perhaps  worst  of  all.  introduce  into  the  trial  process  an 
element  that  is  contrary  to  the  nature  of  our  adversary 
system. 
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II 

Discovery  Rules 

The  proposed  radical  reforms  to  the  discovery  process 
are  potentially  disastrous  and  certainly  prematxire — partic- 
ularly the  imposition  on  litigants  of  a  continuing  duty  to 
disclose  to  opposing  counsel,  without  awaiting  any  request, 
various  information  "Relevant  to  disputed  facts  alleged 
with  particularity."  See  Proposed  Rule  26(aXlXA), 
(aXlXB),  (eXl).  This  proposal  is  promoted  as  a  means  of 
reducing  the  unnecessary  expense  and  delay  that  occur  in 
the  present  discovery  regime.  But  the  duty-to-disclose 
regime  does  not  replace  the  current,  much>criticized 
discovery  process;  rather,  it  adds  a  further  layer  of  discov- 
ery. It  will  likely  increase  the  discovery  burdens  on 
district  judges,  as  parties  litigate  about  what  is  "relevant" 
to  "disputed  facts,"  whether  those  facts  have  be«n  alleged 
with  sufficient  particularity,  whether  the  opposing  side  has 
adequately  disclosed  the  required  information,  and  wheth- 
er it  has  fulfilled  its  continuing  obligation  to  supplement 
the  iTii»i«tl  disclosnre.  Documents  will  be  produced  that 
turn  out  to  be  irrelevant  to  the  litigation,  because  of  the 
eariy  inception  of  the  duty  to  disclose  and  the  severe 
penalties  on  a  party  who  fails  to  disgorge  in  a  manner 
consistent  with  the  duty.  See  Proposed  Role  37(c)  (prohih- 


'  I  do  not  iTIitin  with  th«  propoul  to  auJu  Imw  fimu  UAbU  for  «n 
■ttora*/!  miaeoddiiet  an<i«r  th«  Ral«.  m«  PropoMd  Ral«  11(c).  or  with 
tbs  propoaai  that  Rol*  11  sanctaona  b«  appli*(l  wh*Q  dcimi  in  pl«*dinfi 
thai  at  ooa  tima  wwa  not  in  violation  of  tho  ral«  ara  panoad  aftar  it  is 
avldMit  that  they  Ukck  •opport,  Ma  Propoasd  Rnla  11(b);  Adviaory 
Comznitta*  Notaa  to  Propoaad  Ral«  11.  p.  51. 

It  ia  cahooa  that  tha  propoaad  ml*  rtfardinc  tanctiooa  for  diaoovary 
aboaM  rmfuirm  saaetioQa,  and  cpadficaily  racocnmMida  toanrial  sanctaooa 
and  compaoaatioQ  to  tha  movinf  party.  Saa  Propoaod  Rnla  37(aX4XA), 
(cXl).  No  oxplanatioo  for  tha  inconaistaney  is  givan. 
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^tmg.  m  sornf:  circumstarces.  use  of  ^tnesses  or  informa- 
uon  not  voiuj2tc<jily  dusclosed  pursuant  tc  the  dis.ciosure 
duty,  and  authorizing  di\'ii]gement  to  the  jury  of  the 
frJl ore  to  disclose). 

The  proposed  new  regime  does  not  fit  comfortably 
•within  the  American  judicial  S3rBtem,  which  relies  on 
adversarial  litigation  to  develop  the  facts  before  a  neutral 
decisionmaker.  By  placing  upon  lawyers  the  obligation  to 
disclose  information  damaging  to  tlieir  cHents — on  their 
o^^Ti  initiative,  and  in  a  context  where  the  lines  betwe€n 
what  must  be  disclosed  and  what  need  not  be  disclosed 
are  not  dear  but  require  the  exercise  of  considerable 
judgment — the  new  Rule  would  place  intolerable  strain 
upon  lawyers'  ethical  duty  to  represent  their  clients  and 
not  to  assist  the  opposing  side.  Requiring  a  lawyer  to 
make  a  jud^.:nent  as  to  what  information  is  "r-slevant  to 
disputed  fact.:"  plainly  requires  him  to  use  his  professional 
iikills  in  the  service  of  the  adversary.  See  Advisory 
Comjnittee  Notes  to  Proposed  Rule  26,  p.  96. 

It  seems  to  me  most  imprudent  to  embrace  such  a 
radical  alteration  that  ha^  not,  as  the  advisory  committee 
notes,  see  id.,  at  94,  beeji  subjected  to  Einy  significant 
testing  en  a  local  level.  Two  early  proponents  of  the  duty- 
to-disdose  regime  (both  of  whom  had  substantial  roles  in 
the  development  of  the  proposed  rule— one  as  Director  of 
the  Fedrxal  Judicial  Center  and  one  as  a  member  ol  the 
advipory  conjmitlee)  at  one  time  noted  the  need  for  such 
fvudy  piior  tvi  adoption  of  a  national  role.  Schwarzer,  The 
Fedtxaj  Ru,ie*,  the  Adversaxy  Process,  and  Discovery 
E«foi-m,  50  V-.  Pitt  L.  Key,  703,  723  (198S);  Brazil,  The 
Adversary  Character  ^^f  Civil  Discovejry:  A  Critique  and 
Psvsposalii  far  Change,  31  Vand  L.  Rev.  1296,  1361  (1973X 
Mon  importantly,  Congress  itself  reached  the  same 
cci^idusioii  thaX  local  experiments  to  reduce  discovery  costs 
and  shiiss  are  eftsentiai  before  ma^oT  revision,  and  in  the 
CivJl  Jvi«tic«  Raform  Act  cf  1990,  Pub.  L.  101-650,  §§  104, 
105,  104  Stat.  5097-5088,  mandated  an  eit^niiive  pilot 
program  for  district  courts.  See  also  28  U.  S.  C.  §§471, 
473(aX2XC).     Under  that  legislation,  short-term  eiperi- 
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ments  relating  to  discovery  and  case  management  are  to 
last  at  least  three  years,  and  the  Judicial  Conference  is 
to  report  the  results  of  these  experiments  to  Congress, 
along  with  recommendations,  by  the  end  of  1995.  Pub. 
L.  101-650,  §  105,  104  Stat.  5097-5098.  Apparently,  the 
advisory  committee  considered  this  timetable  schedule  too 
prolonged,  see  Advisory  Committee  Notes  to  Proposed  Rule 
26,  p.  95,  preferring  instead  to  subject  the  entire  federal 
judicial  system  at  once  to  an  extreme,  costly,  and  essen- 
tially untested  revision  of  a  msgor  component  of  dvil 
litigation.  That  seems  to  me  unwise.  Any  major  reform 
of  the  discovery  rules  should  await  completion  of  the  pilot 
programs  authorized  by  Congress,  especially  since  courts 
already  have  substantial  discretion  to  control  discovery.^ 
See  Fed-  Rule  Civ.  Proc.  26. 

I  am  also  concerned  that  this  revision  has  been  recom- 
mended  in  the  face  of  nearly  universal  criticism  from 
every  conceivable  sector  of  our  judicial  system,  including 
judges,  practitioners,  litigants,  academics,  public  interest 
groups,  and  national,  state  and  local  bar  and  professional 
afsodations.  See  generally  Bell,  Vamer,  &  Gottschalk, 
Automatic  Disclosure  in  Discovery — ^The  Rush  to  Reform, 
27  Ga.  L.  Rev.  1,  28-32,  and  nn.  107-121  (1992).  Indeed, 
after  the  proposed  rule  in  essentially  its  present  form  was 
published  to  comply  with  the  notice-and-comment  require- 
ment of  28  U.  S.  C.  §  2071(b).  public  criticism  was  so 
severe  that  the  advisory  committee  announced  abandon- 
ment of  its  duty-to-disclose  regime  (in  £avor  of  limited 
pilot  experiments),  but  then«  without  further  public 
comment  or  explanation,  decided  six  weeks  later  to 
recommend  the  rule.    27  Ga.  L.  Rev.,  at  35. 


Constant  reform  of  the  federal  rules  to  correct  emerging 


'  For  th«  sam«  nason,  th«  propoMd  prMumptiv*  limiU  on  d«po«itiona 
and  inUrrogiitanM.  m«  PropoMd  RuIm  30,  31,  and  33,  should  not  b« 
impl«m«nUd. 
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problems  is  essential.  JUSTICE  WHITE  observes  that 
Justice  Douglas,  who  in  earlier  years  on  the  Court  had 
been  wont  to  note  his  disagreements  with  proposed 
changes,  generally  abstained  from  doing  so  later  on, 
acknowledging  that  his  expertise  had  grown  stale.  Ante, 
at  5.  Never  having  specialized  in  trial  practice,  I  began 
at  the  level  of  expertise  (and  of  acqmescence  in  others' 
proposals)  with  which  Justice  Douglas  ended.  Both 
categories  of  revision  on  which  I  remark  today,  however, 
seem  to  me  not  matters  of  expert  detail,  but  rise  to  the 
level  of  principle  and  purpose  that  even  Justice  Douglas 
in  his  later  years  continued  to  address.  It  takes  no  expert 
to  know  that  a  measure  which  eliminates  rather  than 
strengthens  a  deterrent  to  ftivolous  litigation  is  not  what 
the  times  demand;  and  that  a  breathtakingly  novel 
revision  of  discovery  practice  should  not  be  adopted 
nationwide  without  a  trial  run. 

In  the  respects  described,  I  dissent  from  the  Court's 
order. 
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Rex  M.  Blair  &  Associates, 
Court  Reporting  Brokers, 
Council  Bluffs,  lA,  May  5,  1993. 

Hon.  Joseph  R.  Biden,  Jr., 
Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

RE:  Favorable  support  for  approval  of  Rule  30  (as  submitted  by  the  United  States 
Supreme  Court) 

ATTENTION:  All  Subcommittee  members  for  Court  and  Administrative  Practice 

Dear  Members  of  the  Committee:  Enclosed  is  a  packet  of  material  in  support 
of  the  United  States  Supreme  Court's  new  Rule  30.  The  new  Rule  will  allow 
audiotaping  and  videotaping  in  lieu  of  the  old  manual  labor-intensive  stenographic 
method  for  taking  depositions  at  the  Federal  Court  level. 

If  you  will  examine  this  material  you  will  see  the  audio  and  video  methods  for 
taking  depositions  are  extremely  more  accurate,  much  more  cost  effective,  and  elimi- 
nate the  deadly  conflict  of  interest  which  exists  with  stenographic  operators  cur- 
rently in  place  at  the  trial  court  level. 

Enclosures  1  and  3  explain  the  highly  inaccurate  method  of  stenographic-type  re- 
porting. Enclosvires  2  and  3  set  forth  the  economic  savings  with  audio  and  video  re- 
porting over  that  of  the  stenograph. 

With  the  present  stenographic  method,  you  have  an  extremely  high  rate  of  inaccu- 
racy without  an  accurate,  permanent  and  authentic  preservation  of  the  record.  The 
manufacturers  of  the  Stenograph  machine  have  a  biUion  dollar  monopoly  with  no 
competition.  The  very  crux  of  me  U.S.  economic  system  is  that  of  free  competition. 

Furtiier,  the  ilmdamental  principle  of  the  U.S.  Court  system  is  based  upon  appel- 
late review.  Without  an  accvu-ate  record  (preserved  by  tape  and/or  audio),  you  do  not 
have  that  review  process.  (See  Enclosure  5).  Many  courts  in  the  United  States  do 
not  have  any  type  of  record-making  procedure.  Think  of  this!!!  Over  half  of  the  pro- 
ceedings in  the  Iowa  District  Coxirt  system  are  not  even  taken  down  or  made  part 
of  the  record.  The  reason  is  that  the  reporters  and  Judges  do  not  want  it.  It  is  too 
much  work.  The  laws  of  Iowa  do  not  require  the  reporting  of  voir  dire,  opening 
statements,  closing  arguments  and  motions.  (Motions  are  the  guts  of  a  lawsuit.) 

Please  give  audio-  and  video-type  reporting  a  chance.  Open  up  the  record-making 
process  to  free  competition.  The  present  court  reporting  method  in  the  U.S.  via  the 
Stenograph  is  truly  an  anachronism.  (See  Enclosure  3). 

I  have  had  thirty  vears  of  hard  core  court  reporting  experience  (17  years  as  an 
official  reporter  at  all  coiirt  levels  — ^Federal,  state  and  local)  plus  twelve  years  hard 
core  free-lance  experience  doing  medical  malpractice  and  products  liability  cases. 

One  of  the  main  reasons  for  the  support  of  the  stenographic  method  at  the  lower 
levels  is  for  sexual  exploitation.  (Details  can  be  supplied  if  requested.) 

Please  approve  Rule  30  as  submitted  by  the  U.S.  Supreme  Court  and  give  the  tax- 
payers of  the  United  States  an  even  breaJc.  That  break  results  in  increased  accuracy 
of  the  record  and  hundreds  of  millions  of  dollars  a  year  in  savings. 
Respectfully  submitted, 

Rex  M.  Blair,  CSR-RPR, 

Court  Reporter. 

P.S.  I  certainly  would  like  to  testify  before  your  committee  if  this  is  debated.  In 
thirty  years  I  have  heard  it  all,  seen  it  all  and  certainly  could  tell  it  all.  Thanks. 


Paul  D.  Carrington, 
Duke  University  School  of  Law, 

Durham,  NC,  May  7,  1993. 

Hon.  Howell  T.  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Heflin:  I  address  you  as  chair  of  the  Senate  subcommittee  re- 
sponsible for  review  of  proposed  amendments  to  the  Civil  Rules.  I  was  the  Reporter 
for  the  Advisory  Committee  on  Civil  Rules  from  1985  to  1992,  and  thus  bear  some 
responsibility  for  the  drafting  of  the  rules  that  have  been  promulgated  by  the  Su- 
preme Court.  I  write  to  urge  that  the  Congress  not  intervene  to  prevent  those  rules 
from  becoming  effective. 

If  asked  to  do  so,  I  wUl  be  happy  to  review  in  detail  these  proposals  with  you  or 
the  staff  of  your  subcommittee.  It  is  not,  however  my  purpose  in  writing  to  deal  with 
their  substance.  The  proposals  come  wilJi  Committee  Notes  that  explain  much  of  the 
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background,  and  you  may  well  prefer  to  listen  to  others  whose  opinions  about  the 
proposals  may  be  more  disinterested  or  more  important  than  my  own. 

My  purposes  are  two.  One  is  to  correct  a  misimpression  created  by  some  observers 
that  have  not  read  the  proposed  revision  of  the  discovery  rules  carefully,  or  who 
may  even  wish  to  misrepresent  them.  It  has  been  represented  that  the  rules  as  pro- 
mulgated conflict  with  the  Civil  Justice  Reform  Act  of  1990,  or  with  plans  that  may 
have  been  put  forth  by  district  courts  pursuant  to  that  act.  This  is  not  correct.  Quite 
the  contrary,  the  new  Rules  are  replete  with  authorizations  for  local  variations.  Dis- 
trict courts  are  even  authorized  to  forego  altogether  the  disclosure  procedure  that 
the  revisions  would  establish  if  their  local  plan  should  so  provide.  The  proposals  are 
in  fact  nothing  more  than  default  provisions  to  be  applied  in  the  absence  of  local 
rules  or  plans. 

Without  the  new  provisions  authorizing  local  variation,  many  of  the  plans  and 
local  rules  now  forthcoming  would  indeed  be  in  conflict  with  the  existing  Federgd 
Rules  of  Civil  Procedure  and  probably  invalid  under  Rule  84  and  the  Rules  EnabUng 
Act  of  1988.  It  was  thus  not  the  aim  of  the  rulemakers  to  challenge  Congress  in 
any  way  whatever,  but  instead  to  make  the  Rules  congruent  with  the  intent  of  Con- 
gress. 

My  second  point  is  a  broader  one,  that  it  would  be  unwise  for  Congress  at  this 
time  to  intervene  in  response  to  initiatives  from  factions  who  perceive  themselves 
as  having  special  interests  in  the  Civil  Rules  for  an^y  but  demonstrably  great  cause. 
The  disclosure  rules  were  opposed  from  the  beginmng  by  products  Uabuity  defend- 
ants and  their  lawyers,  who  lobbied  hard  with  the  Civil  Rules  Committee.  The  pro- 
posals were,  on  the  other  hand,  actively  supported  by  relatively  disinterested  groups 
such  as  the  American  College  of  Trial  Lawyers.  The  general  idea  of  automatic  dis- 
closure they  embody  had  been  urged  on  the  rulemakers  by  the  American  Bar  Asso- 
ciation and  the  Commission  on  Competitiveness  and  has  been  embraced  in  many 
local  plans  already  promulgated  pursuant  to  the  Civil  Justice  Reform  Act.  Similar 
provisions,  albeit  of  questionable  legitimacy,  have  in  fact  been  operating  in  several 
districts  for  some  years.  There  is  also  experience  with  the  general  idea  in  Canada. 

The  rulemakers  listened  to  the  products  liabiUty  bar  ana  made  some  changes  in 
the  proposed  default  rules  that  were  responsive  to  their  concerns.  The  proposals  are, 
I  have  no  doubt,  a  better  rule  as  a  result  of  the  interest  and  concern  of  those  advo- 
cates. But  if  that  group  were  now  successful  through  lobbying  in  imposing  their 
views  on  the  rulemaking  process,  the  consequences  for  the  process  would  likely  be 
substantial.  Lobbyists  for  a  wide  range  of  interest  groups  would  see  that  the  prin- 
ciples of  civil  justice  can  be  modified  to  their  advantage  if  only  they  can  muster 
enough  political  clout  on  Capitol  Hill.  The  rulemaking  process  estabhshed  in  1934 
and  modernized  as  recently  as  1988  would  become  a  sideshow,  a  useless  appendage 
to  the  political  process. 

You  will  perhaps  have  noticed  that  this  is  the  first  substantial  interest-group 
challenge  to  a  proposed  Civil  Rule.  The  reason  is  that  only  in  the  last  decade  has 
the  rulemaking  process  been  so  open  to  suggestions  and  criticisms  of  proposals.  In 
making  an  open  process  much  as  Congress  directed  in  the  1988  revision,  the  rule- 
makers  have  stirred  factional  politics  in  a  way  that  never  happened  when  new  rules 
were  not  made  public  until  they  were  set  for  promulgation,  as  were,  for  example, 
the  radical  rules  promulgated  in  1938. 

Indeed,  you  are  likely  to  hear  yet  another  special  interest  protest  regarding  the 
revision  of  Rule  30.  This  will  come  from  court  reporters  who  resist  the  use  of  video- 
tape to  record  depositions.  The  Civil  Rules  Committee  received  hundreds  of  letters 
from  court  reporters  on  this  matter.  Again,  their  points  were  carefully  considered, 
and  responded  to.  Rule  30  as  promulgated  is  a  better  rule  as  a  result  of  the  efforts 
of  the  court  reporters'  organization.  But  many  of  their  members  remain  dissatisfied 
and  seem  very  hkely  to  carry  their  fight  to  Congress. 

I  do  not  say  that  any  of  the  present  proposals  are  perfection.  I  would  freely  con- 
cede that  very  reasonable  persons  could  have  come  to  different  conclusions  than  did 
the  Civil  Rules  Committee  and  proposed  quite  different  solutions.  Congress  might 
with  all  its  excellent  staff  be  able  often  to  do  better  technical  work  than  the  Judicial 
Conference  committees.  The  one  great  supervening  advantage  that  the  third  branch 
has  in  rulemaking  is  the  absence  of  special  interest  poUtics.  Factional  politics  does 
not  work  to  influence  life  tenure  judges  sitting  on  the  committees  of  the  Judicial 
Conference.  That  absence  of  politics  is,  as  the  Rules  Enabling  Act  recognizes,  dis- 
abling for  many  purposes — politically  unaccountable  rulesmakers  have  no  business 
making  rules  designed  to  advance  the  interests  of  one  group  of  citizens  over  those 
of  another.  Scrupulous  care  should  be  taken  to  avoid  making  procedure  rules  to  ef- 
fect specific  substantive  purposes.  But  reasonable  procedure  rules  fairly  designed  to 
advance  the  aims  described  in  Rule  1  (that  is  civil  adjudication  that  is  speedy,  just, 
and  inexpensive)  ought  not  be  made  for  such  purposes,  for  the  essence  of  civil  justice 
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is  the  absence  of  special  favoritism  of  the  kind  that  special  interests  quite  naturally 
seek.  As  you  know  from  your  experience  in  Alabama,  court  rulemaking  has  been  a 
reasonable  success  in  boUi  state  and  federal  courts,  as  well  as  in  England  despite 
its  disabilities.  It  would  be  unfortunate  to  lose  that  benefit. 

Professor  Richard  Marms  of  the  University  of  California  Hastings  College  of  Law 
has  presented  a  paper  in  Brooklyn  this  past  week  in  which  he  assesses  the  wages 
of  special  interest  politics  in  matters  of  civil  justice.  I  have  asked  him  to  send  you 
a  copy  when  it  is  ready  for  circulation.  If  there  are  to  be  hearings  on  the  proposals, 
I  would  urge  that  he  be  heard. 
Best  wishes. 
Sincerely, 

Paul  D.  Carrington, 
Chadwick  Professor  of  Law. 
cc:  R.  Marcus 


Geoffrey  P.  Miller, 
KiRKLAND  &  Ellis  Professor  of  Law, 

Chicago,  IL,  May  18,  1993. 
Hon.  Howell  T.  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Heflin:  I  write  on  a  question  of  importance  to  those  concerned 
with  the  administration  of  civil  justice  in  the  United  States. 

As  Chairperson  of  the  Senate  Subcommittee  responsible  for  review  of  the  proposed 
amendments  to  the  Federal  Rules  of  Civil  Procedure,  you  are  charged  with  the  task 
of  recommending  whether  the  rules  should  go  into  effect  as  drafted  by  the  advisory 
committee  or  be  subject  to  legislative  modification.  At  present  certain  special  inter- 
ests, which  were  not  as  successfiil  as  they  would  have  wished  in  imposing  their 
views  on  the  advisory  committee,  are  seeking  legislative  modification.  I  virge  you  to 
resist  these  pressiires. 

These  proposed  amendments  have  been  recommended  by  an  expert  and  non-politi- 
cal committee  after  very  extended  debate,  commentary,  and  analysis.  That  the  final 
result  is  not  completely  satisfactory  to  all  groups  is  to  be  expected:  it  would  be  im- 
possible if  it  were  otherwise.  It  would,  however,  be  unfortunate  if  lobbies  seeking 
a  second  bite  at  the  able  were  able  to  impose  substantive  revisions  at  this  juncture. 
It  is  essential  that  the  civil  rules  be  crafted  in  a  nonpolitical  environment  without 
regard  to  special  interest  politics — otherwise  the  integrity  of  our  system  of  civil  jus- 
tice is  threatened.  Congress  did  provide  an  avenue  for  legislative  modification  of 
proposals,  as  was  necessary  in  order  to  protect  against  egregious  actions  by  a  run- 
away committee.  But  nothing  of  that  sort  is  present  here. 

As  a  professor  of  law  who  teaches  and  writes  in  the  area  of  civil  procedure,  I  ask 
you  to  prevent  the  process  of  civil  rule  revision  from  falling  into  the  grip  of  special 
interest  politics. 

Very  truly  yoxirs, 

Geoffrey  P.  Miller, 
Kirkland  &  Ellis  Professor  of  Law. 


Rex  M.  Blair  &  Associates, 
Court  Reporting  Brokers, 
Council  Bluffs,  lA,  June  22,  1993. 

Hon.  Joseph  R.  Biden,  Jr., 
Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

RE:  Favorable  support  for  approval  of  Rule  30  (as  submitted  by  the  United  States 
Supreme  Court) 

ATTENTION:  All  Subcommittee  members  for  Court  and  Administrative  Practice 

Dear  Members  of  the  Committee:  I  wish  to  conclude  with  a  final  remark  or  two 
about  the  Stenograph*  Machine  (liiat  costly,  manual-labor-intensive  device  cur- 
rently used  for  most  court  reporting  purposes). 

This  is  a  supplement  to  my  material  under  cover  of  May  5,  1993. 

All  court  reporters  currently  using  the  Stenograph*  Machine  will  edit  their  tran- 
scripts. They  wiU  'fix  up'  or  'doctor  up'  the  questions  and  answers  to  make  the  law- 
yers and  witnesses  look  good.  If  the  reporter  misses  some  of  the  testimony  of  the 
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witness  or  if  they  can't  make  out  their  notes,  they  will  'edit  it'  to  make  it  sound 
right  or  what  they  thought  it  was  or  should  be.  This  practice  is  standard  in  the  in- 
dustry today  and  always  has  been.  I  know.  I  taught  court  reporting  for  five  years 
in  Minneapolis,  Minnesota  in  two  of  their  leading  schools.  Again,  this  is  without 
audio  or  video  backup  for  reference. 

This  practice  certainlv  defeats  the  Rule  of  Appellate  Review.  For  the  most  part, 
you  have  semi-educated,  fourth  rate  employees  editing  the  testimony,  thinking  of 
what  it  should  sound  like.  Appellate  Courts  and  lawyers  want  to  know  what  the  wit- 
ness said.  This  type  of  conduct  is  very  prevalent  now  and  always  has  been.  The 
court  reporting  schools  teach  this  throughout  the  country.  The  old  adage  is:  you 
don't  sell  your  stenographic  notes,  only  the  typed  up  transcript.  No  one  ever  sees 
your  notes. 

With  an  audio-video  tape  preserved,  you  can  have  100  percent  accurate  review 
should  the  need  arise. 

Respectfully  submitted. 

Rex  M.  Blair,  CSR^RPR, 

Court  Reporter, 
cc:  Chief  Justice  Rehnquist, 

Attorney  General  Reno. 


George  A.  Reimer, 
Oregon  State  Bar, 
Lake  Oswego,  OR,  June  29,  1993 

Hon.  Howell  T.  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 

U.S.  Senate,  Washington,  DC. 

Re:  Oregon  State  Bar  Resolution  Opposing  the  Proposed  Changes  to  Federal  Rules 
of  Civil  Procedure  11  and  26 

Dear  Senator  Heflin:  As  you  may  know,  on  April  22,  1993,  the  Supreme  Court 
submitted  to  Congress,  proposed  changes  to  the  Federal  Rules  of  Civil  Procedure. 
The  rule  changes  will  go  into  effect  on  December  1,  1993,  unless  Congress  passes 
legislation  modifying  or  eliminating  the  proposed  changes.  That  is,  if  Congress  does 
nothing,  the  proposed  changes  will  oecome  law. 

There  is  strong  opposition  by  Oregon  lawyers  to  the  proposed  changes  to  Rule  26, 
particularly  with  regard  to  the  Rule  26  changes  calling  for  early  "automatic  disclo- 
sure" of  witnesses  and  documents  in  civil  lawsuits.  There  is  similar  opposition  to 
the  proposed  changes  to  Rule  11. 

The  Oregon  State  Bar  is  a  statutorily  created  professional  association;  every  prac- 
ticing attorney  in  the  state  of  Oregon  is  a  member  of  the  Oregon  State  Bar.  At  its 
June  19  meeting,  the  Oregon  State  Bar  Board  of  Governors  passed  a  resolution  for- 
mally opposing  the  proposed  changes  to  Rules  11  and  26.  A  copy  of  the  resolution 
is  enclosed. 

Note  that  the  resolution  "urges  the  Congress  to  enact  the  necessary  legislation, 
pursuant  to  28  USC  §  2074,  so  that  the  proposed  changes  to  Federal  Rules  of  Civil 
Procedure  11  and  26  do  not  become  law.'  We  are  writing  to  you  so  that  you  know 
of  the  Oregon  State  Bar's  position,  and  we  would  ask  that  you  assist  in  the  effort 
to  "undo"  these  proposed  changes  to  Rules  11  and  26. 

If  you  have  any  questions,  you  should  contact  James  L.  Hiller,  a  member  of  the 
Oregon  State  Bar's  Federal  Practice  and  Procedure  Committee.  Mr.  Hiller  has  been 
tracking  these  proposed  changes  for  the  Bar,  and  he  can  be  reached  as  follows: 

James  L.  Hiller,  Lane  Powell  Spears  Lubersky,  520  S.W.  Yamhill  Street, 
Suite  800,  Portland,  OR  97204-1383,  Telephone:  (503)  778-2104,  Telefax: 
(503)  224-0388 

Thank  you  for  your  attention  to  this  matter. 
Very  truly  yours, 

George  A.  Reimer, 
Associate  Executive  Director  and  General  Counsel. 
Enclosure. 


Oregon  State  Bar  Resolution  Opposing  the  Proposed  Changes  to  Federal 
Rules  of  Civil  Procedure  11  and  26 

The  Oregon  State  Bar,  through  its  Federal  Practice  and  Procedure  Committee, 
has  reviewed  the  proposed  changes  to  Federal  Rules  of  Civil  Procedure  11  and  26, 
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transmitted  on  April  22,  1993  by  the  United  States  Supreme  Court  to  the  Congress 
of  the  United  States.  The  Board  of  Governors  of  the  Oregon  State  Bar  considered 
a  report  from  the  Bar's  Federal  Practice  and  Procedure  Committee  regarding  the 
proposed  changes,  at  its  June  19,  1993  meeting. 

The  Board  of  Governors  of  the  Oregon  State  Bar  opposes  the  proposed  changes 
to  Rvile  26,  particularly  the  automatic  disclosvire  requirements  of  proposed  rule 
26(a)(1).  The  reasons  for  the  Board's  opposition  are  well-stated  and  included  in  Jus- 
tice Scalia's  dissent  to  the  adoption  of  the  proposed  rule  amendments,  146  FRD  507 
(April  22,  1993).  These  reasons  include: 

1.  Automatic  disclosure  will  not  reduce  discovery  expense  and  delay,  but 
rather  will  increase  discovery  burdens  on  practitioners,  litigants  and  courts, 
alike. 

2.  Automatic  disclosiire  will  place  intolerable  strain  upon  a  lawyer's  ethi- 
cal duty  to  represent  his  or  her  client  and  not  to  assist  the  opposing  side. 

3.  Automatic  disclosure  should  be  subjected  to  significant  testing  on  the 
local  level  before  it  is  adopted  nationally. 

The  Board  of  Governors  of  the  Oregon  State  Bar  also  opposes  the  proposed 
changes  to  Rule  11.  Again,  the  reasons  for  the  Board's  opposition  are  well-stated 
and  included  in  Justice  Scalia's  dissent.  In  particular,  the  proposed  Rule  11  amend- 
ments will  eliminate  a  significant  and  necessary  deterrent  to  frivolous  Utigation. 

The  Board  of  Governors  of  the  Oregon  State  Bar,  therefore,  lurges  the  Congress 
to  enact  the  necessary  legislation,  pursuant  to  28  USC  §  2074,  so  that  the  proposed 
changes  to  Federal  Rules  of  Civil  Procediu*e  11  and  26  do  not  become  law. 


Jerry  J.  Jasinowski, 
National  Association  of  Manufacturers, 

Washington,  DC,  July  27,  1993. 

Hon.  Howell  T.  Hefun, 

Subcommittee  on  Courts  and  Administrative  Practice, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Heflin:  The  National  Association  of  Manufacturers  is  a  signatory 
to  comments  and  testimony  to  be  presented  to  the  subcommittee  on  the  mandatory 
disclosure  amendment  on  the  new  Federal  Rule  of  Civil  Procedure  26(a)(1),  as  we 
believe  mandatory,  pre-discovery  disclos\ire  would  not  be  a  positive  reform.  How- 
ever, we  also  have  grave  concerns  about  the  efforts  to  alter  the  cvurent  mandates 
of  Rule  11.  This  letter  is  to  serve  as  an  endorsement  of  the  comments  being  submit- 
ted by  the  American  Insurance  Association  on  Rule  11. 

American  business  already  shoulders  more  than  $50  biUion  in  legal  costs,  which 
has  a  concomitant  effect  on  its  economic  competitiveness  and  growth.  Nothing 
should  be  done  to  dilute  the  protection  provided  from  Rule  11  that  sanctions  parties 
that  bring  spurious  and  vmfounded  law  suits.  The  rule  should  not  allow  parties  to 
withdraw  imprudent  suits  within  a  "safe  harbor"  period.  Further,  any  monetary 
award  should  go  to  aggrieved  parties  and  not  the  court  as  they  have  been  unjustly 
put  at  risk  and  cost  by  the  filing  of  a  suit  that  would  warrant  a  Rule  11  sanction. 
Often  the  reputation  of  a  company  or  product  is  damaged  by  the  mere  filing  of  a 
legal  action.  That  is  the  headline,  not  the  news  that  the  party  has  received  a  Rule 
11  sanction.  Many  of  these  proposed  changes  would  only  serve  to  encourage  the  fil- 
ing of  suits  to  coerce  parties  into  some  action  as  they  would  not  have  the  mandatory 
aspects  of  Rule  11  to  act  as  a  deterrent. 

In  an  era  when  the  legal,  judicial  and  legislative  communities  are  looking  for 
ways  to  make  the  judicial  system  more  responsive  and  less  consimiing  of  time  and 
monetary  resources,  it  would  be  most  unwise  to  remove  or  dilute  the  effect  of  Rule 
11  that  offers  the  only  protection  available  to  thwart  the  actions  of  parties  that 
bring  unfounded,  spurious  and  nviisance  legal  actions. 

We  support  the  comments  of  the  AIA  and  want  to  make  clear  on  the  record 
nam's  opposition  to  any  changes  in  Rule  11.  Should  the  committee  wish  additional 
views  or  comments,  we  would  be  happy  to  comply  with  any  request. 
Sincerely, 

Jerry  J.  Jasinowski, 

President. 
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Lawrence  B.  Smith, 

Attorney  at  Law, 
Tucson,  AZ,  July  28,  1993. 

Hon.  Howell  T.  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Heflin:  I  write  in  regard  to  your  hearing  on  amendments  to 
Fed.R.Civ.P.  11  proposed  by  the  Judicial  Conference  of  the  United  States.  I  hope 
this  letter  can  become  part  of  the  committee  record  to  be  considered  in  your  delio- 
erations. 

I  fully  support  the  amendments.  They  obviously  result  from  careful  study  of 
abuses  seen  in  the  use  of  Rule  11  motions  since  the  changes  made  a  decade  ago. 
I  think,  however,  there  should  be  a  further  tightening  up  of  the  rule.  Based  on  my 
own  hard  experience  with  such  abuses,  I  offer  the  following  suggestions: 

1.  It  should  be  made  clear  that  a  Rule  11  motion  by  the  defendant,  if  an 
attorney  has  done  no  more  than  file  a  complaint,  is  improper  except  for  ex- 
traordinary reasons.  "Rule  11  sanctions  are  appropriate  regarding  the  initi- 
ation of  a  lawsuit  only  if  the  filing  of  the  complaint  constituted  abusive  liti- 
gation or  misuse  of  the  court's  process."  Teamsters  Local  Union  No.  430,  Ce- 
ment Exp.,  Inc.,  841  F.2d  66,  68  (3rd  Cir.  1988).  Compare  CTC  Imports  and 
Exports  V.  Nigeria  Petroleum,  951  F.2d  573  {3rd.  cir.  1991)  (plaintiff 
charged  with  'manifestly  frivolous  arrest  of  a  $16  million  cargo  of  oil,"  yet 
the  appeals  court  reversed  imposition  of  sanctions  on  the  lawyer.) 

2.  It  should  be  emphasized  that  a  Rule  11  motion  is  often  akin  to  a  coun- 
terclaim, except  that  plaintiffs  counsel  becomes  the  counter-defendant.  He 
or  she  should  be  entitled  to  the  usual  elements  of  due  process,  especially 
a  separate  hearing,  unless  the  nature  of  the  matter  clearly  indicates  other- 
wise. Benefit  of  doubt  should  be  given  to  having  a  hearing. 

3.  When,  in  a  Rvile  11  motion,  a  defendant  challenges  the  underlying 
facts  alleged  in  the  complaint,  before  or  after  the  case  has  been  dismissed 
for  lack  of  subject  matter  jurisdiction,  or  failure  to  state  a  claim,  any  expla- 
nation of  way  the  complaint  was  in  error  should  be  supported  by  affidavits 
(or  28  use  §  1746  declarations)  signed  by  a  knowledgeable  party. 

4.  When  so  dismissed  (if  done  on  summary  judgment,  we  presume  there 
was  reasonable  opportunity  for  discovery),  and  defendant  or  court  persists 
in  pressing  a  Rule  11  motion,  the  Rule  should  make  clear  that  the  attorney 
charged,  after  providing  a  reasonable  explanation  for  his  need  to  do  so, 
should  be  able  to  do  relevant  discovery.  The  right  to  do  that,  along  with 
specific  notification  of  the  problem,  are  some  of  tne  most  important  aspects 
of  the  proposed  amendments. 

5.  Tne  warning  letter,  where  it  asserts  that  the  underlying  facts  alleged 
in  the  complaint  are  incorrect,  should  be  supported  by  affidavit. 

♦  ♦  *  *  ♦ 

Let  me  explain  the  basis  of  my  concerns.  Since  1980,  when  I  spent  six  months 
as  a  consultant  to  the  United  States  General  Accounting  Office  on  the  legal  aspects 
of  Federal  Aviation  Administration  enforcement  policy,  I  have  worked  as  a  one-man 
public-interest  law  firm  seeking  to  force  reform  of  FAA's  enforcement  program.  (My 
interest  in  the  matter  got  stauted  when  I  worked  in  the  FAA  Office  of  General  Coun- 
sel, 1967-68,  in  the  branch  that  had  oversight  of  the  entire  program.)  As  a  result 
of  my  research  at  GAO,  I  authored  the  only  Taw  review  article  extant  on  the  history 
of  federal  aviation  regulatory  enforcement: 

Smith,  FAA  Punitive  Certificate  Sanctions:  The  Emperor  Wears  No  Clothes; 
or,  How  Do  You  Punish  a  Propeller?,  14  Transp.  L.J.  59-100  (1985)  ("Em- 
peror"); see  also  Smith,  FAA  Blackjack,  Professional  Pilot  at  91,  Feb.  1981; 
Smith,  FAA:  Illegal  disciplinarian?,  Aviation  Digest  at  26,  Sep.  1987;  Smith, 
FAA  Abuse  of  Power:  A  Case  Study;  The  Go  Group  Unlimited,  Tucson,  Ari- 
zona, May  1988  (booklet  published  privately);  Smith,  FAA  Enforcement: 
Time  for  Reform,  FBO  Magazine  [Fixed  Base  Operator]  at  50,  Sept-Oct 
1989;  Smith,  Are  basic  FAA  procedures  legal?,  Western  Flyer  at  8  Sec.  A, 
2nd  Issue  Oct.  1989. i 


1  It  is  important  to  note  that  no  FAA  lawyer,  present  or  past,  or  other  person,  has  ever  written 
any  article  to  rebut  Emperor,  or  any  of  the  others.  Nor  have  they  in  many  legal  pleadings  ever 

Continued 
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What's  wrong  with  FAA  enforcement?  To  summarizeiOf  several  thousand  enforce- 
ment actions  taken  each  year  by  the  FAA  against  individuals  for  the  violation  of 
safety  regulations,  we  estimate  98  percent  are  by  ordering  suspension  or  revocation 
of  the  person's  FAA  Ucense,  rather  than  seeking  a  money  fine.  Most  are  pilots,  some 
mechanics.  Ninety-nine  percent  of  violations  are  first  offenses,  most  inadvertent. 
Since  many  rely  on  their  pilot's  license  to  make  a  living,  and  license  penalties  are 
elsewhere  ususdly  reserved,  say,  only  for  drunk  and  reckless  driving,  these  facts 
alone  ought  to  raise  eyebrows. 

So  what's  the  problem?  There  is  no  language  whatsoever  contained  in  the  United 
States  Code,  the  Code  of  Federal  Regulations,  the  Federal  Register,  nor  any  legisla- 
tive history,  that  so  much  as  hints  at  a  connection  between  safety  violations  and 
using  license  suspension  or  revocation  as  a  penalty  and  providing  only  an  adminis- 
trative hearing.  Moreover,  use  of  license  penalties  directly  conflicts  with  explicit 
statutory  language  that  has  been  on  the  books  since  1926:  "Any  person  who  violates 
any  rule,  regulation  or  order  shall  be  subject  to  a  civil  penalty  not  to  exceed"  X  num- 
ber of  doUars.  Federal  Aviation  Act  of  1958,  §901,  49  U.S.C.  S  1471.  Section  903, 
49  U.S.C.  §  1473,  provides  for  trial  in  federal  court,  and  right  to   demand"  jury  trial. 

When  I  asked  at  a  meeting  between  FAA  and  GAO  officials  in  June  1980  why 
the  agency  had  no  rule  that  warns  pilots  and  mechanics  their  licenses  can  be  sus- 
pended for  safety  violations,  then  Deputv  Chief  Counsel  Jonathan  Howe  replied: 
Oh,  everyone  knows  how  the  system  works,  anjmvay."  This,  from  a  lawyer  ana  civil 
servant! 

Not  in  the  67  years  since  the  seminal  Air  Commerce  Act  of  1926  have  government 
aviation  officials  ever  had  to  explain  under  oath,  or  otherwise,  even  before  Congress, 
how  they  get  the  authority  to  order  Ucense  penalties,  or  to  explain  the  contradic- 
tions with  sections  901  and  903,  especially  what  happens  to  the  airman's  right  to 
"demand"  jury  trial.2 

There  are  other  serious  problems:  FAA's  power  to  issue  emergency  orders  revok- 
ing pilot  and  operator  certificates  is  unconstitutional  on  its  face  because,  as  an  exec- 
utive branch  equivalent  of  a  judicial  TRO,  no  immediate  hearing  is  provided  to  de- 
termine whether  there  is  a  true  emergency  or  the  power  is  being  abused. 

All  of  this  is  by  way  of  background  for  the  Rule  11  abuses  that  have  literally  been 
heaped  on  me  by  the  United  States  Department  of  Justice  and  the  courts.  As  part 
of  my  pubUc  interest  work,3  I  initiated  a  half-dozen  so-called  Bivens  constitutional 
rights  violation  cases  against  FAA,  NTSB  and  DOT  officials  responsible  for  the  en- 
forcement program.  Then,  in  all  but  one  case,  I  followed  those  up  with  Federal  Tort 
Claims  Act  suits.  All  but  one,  which  is  pending,  have  been  dismissed,  most  for  lack 
of  subject  matter  jurisdiction.  (Which,  if  valid,  means  there  is  no  recovery  whatso- 
ever for  an  FAA  violation  of  one's  constitutional  rights  or  damage  due  to  agency 
negligence,  if  a  certificate  is  involved.) 

On  motion  by  the  Justice  Department  in  the  Bivens  cases,  a  federal  judge  in  Alas- 
ka imposed  a  sanction  on  me  of  $6,250.  Another  in  New  York,  $9,000.  Those  are 
on  appeal,  burying  me  in  writing  briefs,  and  needlessly  burdening  the  court  system. 
Take  note,  if  Justice  Department  lawyers  are  as  right  as  they  pretend  to  be,  they 
could  have  all  these  cases  easUy  dismissed  on  motions  for  summary  judgment.  As 
will  seen,  the  last  thing  FAA  lawyers  want  to  do  is  put  their  names  to  any  affidavit, 
or  submit  to  discovery  procedures,  which  such  a  motion  would  allow. 

The  basis  of  the  Rule  11  motions,  and  even  of  the  motions  to  dismiss,  has  been 
consistently  to  attack  me  and  contend  that  filing  the  complaints  was  frivolous.  That, 
because  I  have  been  on  the  losing  side  of  petitions  for  review  of  FAA  administrative 
cases  tried  before  tiie  National  Transportation  Safety  Board.  These  are  cases  where 
the  legal  issues  cannot  be  litigated  because  the  NTSB  refuses  to  consider  them,  says 
it's  none  of  their  business. 

Understand,  that  at  no  time  has  the  Justice  Department  ever  taken  any  of  the 
many  causes  of  action  or  allegations  in  either  Bivens  or  FTC  A  complaints,  analyzed 
them,  and  explained  how  those  cases,  or  any  other,  decides  them  as  a  matter  of  law. 
Moreover,  they've  never  explained  why  challenging  Ucense  penalities  would  not  be 
a  bona  fide  attempt  to  "reverse"  existing  law. 

Amazingly,  the  Alaska  judge  read  Emperor,  and  said  in  effect  that  I  must  have 
raised  all  those  arguments  before  the  circuit  courts  in  the  administrative  petitions 
for  review  and  therefore  filing  the  complaints  (there  were  two)  was  fiivolous.  I 


denied  a  single  fact  we  have  asserted  about  the  punitive  certificate  sanction  enforcement  pro- 
gram. 

2  An  explanation  of  sorts  was  made  in  the  Justice  Department's  responding  brief  in  the  touch- 
stone case,  Wilson  v.  CAB.  Too  complex  to  go  into  here,  this  is  explained  in  detail  in  Emperor. 

3]  have  no  law  practice  as  such,  survive  only  on  sporadic  fees  from  enforcement  cases  and 
donations  by  interested  persons. 
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begged  for  a  hearing  but  that  was  denied  with  a  long  exposition  of  why  motions 
didn't  require  hearings.  We'd  never  even  had  oral  argument  on  the  motions  to  dis- 
miss. Thus  I  had  no  way  of  knowing  what  it  was  that  the  judge  found  fault  with. 
The  same  was  true  with  the  New  York  Judge.  He  denied  a  hearing  on  the  Rule  11 
motion,  and  in  effect  held  that  filing  a  complaint  for  a  man  who  lost  a  $3.5  million 
dollar  airline  (financially  healthy  and  with  a  perfect  16-year  safety  record)  because 
of  FAA  actions,  was  fiiivolous.  This,  even  though  the  key  causes  of  action  in  that 
case  had  nothing  to  do  with  attacking  FAA  authority,  but  charged  that  FAA  officials 
abused  their  own  rules. 

Justice  Department  lawyers,  when  I  followed  up  with  FTCA  lawsuits,  filed  Rule 
11  motions  right  along  wilii  their  motions  to  dismiss  and  attached  copies  of  motions 
in  the  Bivens  cases.  With  one  still  pending,  the  FTCA  cases  have  been  dismissed 
on  the  technical  issue  of  lack  of  subject  matter  jurisdiction.  In  reality,  however,  they 
were  dismissed  because  the  Justice  Department  sold  the  courts  on  the  idea  that 
these  cases,  which  alleged  only  negUgence,  were  nothing  but  Bivens  actions  in  dis- 

giise!  None  of  those  courts  has  yet  ruled  on  the  Rule  11  motions.  As  the  Judicial 
onference  notes  point  out,  such  motions  should  not  "be  prepared  to  emphasize  the 
merits  of  a  part/s  position  *  *  *  [or]  to  intimidate  an  adversary  into  withdrawing 
contentions  that  are  fairly  debatable  *  *  *  " 

The  Committee  should  know  that  one  district  judge,  the  Honorable  Bruce  Jenkins, 
Chief  Judge  in  Utah,  remarked  in  the  Bivens  case  before  him  that  my  work  was 
obviously  a  "labor  of  love."  To  underscore  the  fact  Justice  lawyers  have  been  using 
Rule  11  motions  as  harassment,  they  did  not  file  one  there,  although  under  their 
theories  it  would  have  been  as  well-founded. 

The  Judicial  Conference  committee  notes  indicate  that  one's  reliance  on  a  law  re- 
view article  should  be  taken  into  consideration.  It  is  indeed  ironic  that  the  first 
time,  ever,  any  court  cited  Emperor  was  the  Alaska  district  judge  who  used  it 
against  me.  That  article,  and  mv  work  since,  has  been  to  vindicate  the  rights  of  near 
one  million  FAA  certificate  holders.  It  took  a  major  part  of  my  time  and  sweat  over 
fourteen  months  (sans  wordprocessor)  to  write  it. 

The  amendment,  as  notedabove,  which  emphasizes  the  right  to  do  discovery,  as 
far  as  I'm  concerned,  is  the  most  important.  When  FAA  officials  have  neither  stat- 
ute, nor  rule  to  support  an  entire  system  of  justice  that  puts  people  out  of  their  Uve- 
lihoods,  arbitrarily  closes  down  small  businesses,  tarnishes  a  young  person's  career 
opportunities,  how  could  it  possibly  be  said  this  attorney  does  not  have  "good  rea- 
son" to  believe  that  he  could  develop  facts  to  support  his  client's  case? 

We  have  known,  since  the  six-month  consulting  stint  at  GAO  in  1980,  that  if  FAA 
lawyers  could  ever  be  deposed  under  oath  about  their  punitive  certificate  sanction 
system  it  would  collapse  in  a  cloud  of  dust.  To  underscore  that,  in  1990  in  two  dif- 
ferent district  court  cases,  I  had  just  three  depositions  all  set  up,  FAA  Chief  Counsel 
and  two  retired  FAA  lawyers,  expert  in  enforcement  poUcy.  In  both,  on  the  eve  of 
taking  them,  the  Office  of  Chief  Counsel  swallowed  bitter  pills,  and  capitulated  in 
order  to  stop  them.  Those  lawyers  know  exactly  what  I  know  and  that  I  can  bring 
it  out  through  depositions. 

Senator  Heflin,  with  all  due  respect,  your  committee  should  look  at  the  FAA  en- 
forcement program  in  Ught  of  the  Administrative  Procedure  Act.  Not  only  is  there 
no  license  penalty  rule,  but  other  major  policies  that  affect  peoples'  lives  can  only 
be  found  in  agency  manuals,  not  rules  published  through  public  notice  and  com- 
ment. 

Thank  you  for  the  opportunity  to  comment  and  your  attention  to  this.  I  would  be 
most  happy  to  discuss  this  with  your  staff,  should  you  so  desire. 


Respectfully, 


Lawrence  B.  Smith. 


Alton  D.  Cobb,  Jr., 
National  Black  Court  Reporters  Association, 

August  11,  1992. 
Hon.  Howell  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Heflin:  On  behalf  of,  and  as  President  of  the  National  Black 
Court  Reporters  Association,  I  wish  to  go  on  record  in  support  of  the  Alabama  Court 
Reporters  Association  and  the  National  Court  Reporters  Association  in  opposition  of 
the  proposed  change  governing  depositions  in  Rule  30(b)  of  the  Federal  Rule  of  Civil 
Procedure. 
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As  set  forth  in  the  Alabama  Court  Reporters  resolution  seeking  your  help,  the 
cost,  the  quality  and  record  integrity  are  reasons  enough  to  keep  the  current  Rule 
3(Xbl 

As  the  American  Bar  Association  said  in  its  statement  to  its  opposition  to  any 
change  of  Rule  30(bv 

We  have  concerns  about  videotape  depositions  and  believe  the  clarit>-  of 
a  stenographic  transcript,  presided  over  the  sworn  to  by  a  court  reporter, 
is  important.  Videotapes  are  sometimes  garbled  by  mechanical  problems  or 
by  several  people  speaking  simultaneously,  while  a  court  reporter  will  take 
appropriate  action  to  insure  the  integrity  of  the  record.  On  balance,  there- 
fore, we  continue  to  believe  that  a  stenographic  record  should  be  required 
for  all  deposition  testimony. 

We  urge  your  help  in  stopping  any  changes  to  Rule  30(b).  Thank  you  for  your  in- 
terest. 

Sincerely, 

Alton  D.  Cobb,  Jr 


Alab.\ma  Court  Reporters  Association 

WTiEREAS,  the  use  of  audiotape  or  videotape  will  not  reduce  the  cost  of  depositions 
in  most  cases  and  will  resiilt  in  poor  quality  transcript; 

WHEREAS,  the  use  of  audiotape  or  Nideotape  will  cause  costly  courtroom  battles 
between  the  parties,  will  facilitate  tampering  with  the  official  record,  and  will 
remove  the  independent  and  impartial  court  reporter  whose  presence  assures 
an  accurate  record  of  the  proceedings; 

WHEREAS,  in  federal  courts  where  audiotape  or  videotape  has  been  available  since 
1984,  there  has  been  no  substantial  movement  toward  the  use  of  tape  with  less 
than  10  percent  of  the  active  federal  judges  electing  that  option;  and 

WHEREAS,  the  American  Bar  Association  opposes  the  proposed  change  in  Rxile  30. 
NOW  THEREFORE,  BE  IT  RESOL\TD  that  the  Alabama  Court  Reporters  Asso- 
ciation in  convention  at  Birmingham,  Alabama,  expresses  its  appreciation  to 
Senator  Howell  Heflin  for  his  interest  in  this  issue  and  respectfully  requests 
that  should  any  proposed  change  to  Rule  30  be  sent  to  the  Congress  of  the  unit- 
ed States,  that  it  be  given  hearings  by  the  Senate  Subcommittee  on  Courts  and 
Administrative  Practice  which  Senator  HefUn  chairs  so  that  Congress  can  thor- 
oughly consider  the  operational  effects  on  the  judges,  lawyers  and  court  report- 
ers as  well  as  the  full  economic  and  social  impact  brought  about  by  the  proposed 
change.  Further,  we  respectfully  request  that  Senator  Heflin  alert  the  members 
of  the  Judicial  Conference  regarding  our  concern. 

Enacted  By  A  Unanimous  Vote  of  the  Membership  of  the  Alabama  Court 
Reporters  Association  On  This  17th  Day  of  July,  1992. 

Stephen  R.  Edmondson, 
President  of  the  Alabama  Court  Reporters  Association. 


Rex  M.  Blair  &  Associates, 
Court  Reporting  Brokers, 
Council  Bluffs,  lA,  July  25,  1993. 

Hon.  Joseph  R  Biden,  Jr., 
Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

RE:  Favorable  support  for  approval  of  Rule  30  (as  submitted  by  the  United  States 
Supreme  Court"! 

ATTENTION:  All  Subcommittee  members  for  Court  and  Administrative  Practice 

REFERENCE:  All  former  material  previously  sent  to  you  by  me. 

Dear  Members  of  the  Committee:  This  is  my  absolute  final  comment  to  you  as 
members  of  the  subcommittee. 

Rule  30  as  proposed  by  the  U.S.  Supreme  Court  boils  down  to  two  things — and 
two  things  only: 

1.  Accuracy  of  the  record 

2.  Cost  of  producing  the  record 
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In  my  earlier  material  I  addressed  the  accuracy  of  the  record  in  Enclosures  1,  3 
and  5. 

Cost  effectiveness  was  addressed  in  Enclosures  2  and  3. 

New  RULE  30  will  do  both:  increase  accuracy  and  cost  effectiveness  beyond  any 
shadow  of  a  doubt. 

One  of  the  problems  inherent  in  this  day  and  age  with  the  OLD  MANUAL  'STEN- 
OGRAPHIC method  is  that  of  sexual  exploitation.  Of  todays  active  and  working 
court  reporters,  85  percent  of  these  are  women,  which  leads  to  the  element  of  sexual 
exploitation.  I  can  dwell  on  this  at  great  length  with  many  examples.  I  am  sure  that 
all  of  you  members  can  relate  to  this  without  any  specific  examples. 

The  United  States  in  the  middle  seventies  experienced  that  an  audio  tape  left  no 
doubt  about  what  was  said.  This  was  WATERGATE. 

And  a  couple  years  ago,  during  the  L.A.  riots,  a  picture  was  Worth  a  THOUSAND 
WORDS. 

You  members  of  the  Subcommittee  are  extremely  learned  in  the  legal  profession. 
But  more  importantly,  you  possess  an  important  expertise  which  most  people  don't 
have  (including  practicing  lawyers  taking  depositions)  and  that  is  the  importance 
of  the  record.  THE  CONGRESSIONAL  RECORD,  and  what  it  means  to  be  accurate. 

My  trust  is  in  your  hands.  Let  your  conscience  be  your  guide.  PLEASE  APPROVE 
RULE  30  as  originally  submitted  and  forward  it  to  the  Committee  on  the  Judiciary 
as  a  whole  for  action.  I  am  sure  they  will  follow  your  recommendations. 
Verly  respectfully  submitted. 

Rex  M.  Blair,  CSR-RPR, 

Court  Reporter. 


Questions  and  Answers 

Questions  by  Senator  Grassley  for  Each  of  the  Following  Witnesses:  Mi- 
chael McWiLLiAMS,  A.B.A.,  Cornish  Hitchcock,  Public  Citizen,  Alfred 
CoRTESE,  Jr.,  Lawyers  for  Civil  Justice,  James  F.  Fitzpatrick,  American 
Inst,  of  CPAs 

1.  As  I  understand  the  proposed  changes,  the  mandatory  disclosure  provided  for 
in  rule  26(a)(1)  is  not  required  until  the  parties  have  met  under  part  (f)  of  rule  26. 
That  means  the  parties  wiU  have  had  an  opportunity  to  discuss  their  views  of  the 
case  and  issues  involved.  Why  would  mandatory  disclosure  of  certain  elementary  in- 
formation be  so  difficult  as  most  of  you  have  testified?  I  am  of  the  view  that  we 
need  to  be  less  adversarial  in  our  approach  to  dispute  resolution,  and  I  can't  help 
but  wonder  if  the  Judicial  Conference  is  on  to  something  here  *  *  *.  Requiring  cer- 
teiin  disclosure  could  lead  to  quicker  settlements  and  resolution  of  cases. 

2.  Many  of  you  have  said  that  this  change  will  lead  to  more  litigation  over  discov- 
ery disputes  rather  than  streamline  things.  Won't  that  just  be  the  case  for  the  first 
year  or  two  after  the  rule  is  implemented?  Then,  won't  things  settle  down  and  ev- 
eryone get  used  to  the  new  rules? 

3.  In  some  of  the  prepared  testimony  there  is  reference  to  the  changes  in  rule  11 
as  compounding  the  problems  you  see  with  the  changes  in  rule  26.  Could  you  please 
elaborate  on  the  connection  between  the  changes  to  rule  11  and  the  changes  to  rule 
26.  Also,  could  you  please  comment  on  how  the  proposed  changes  may  affect  the  tra- 
ditional "notice"  pleading  as  opposed  to  "fact"  pleading. 

4.  In  some  of  the  prepared  testimony,  there  is  also  some  reference  made  to  the 
issue  of  sanctions  for  failure  to  comply  with  discovery,  which  rule  37  allows.  What 
will  the  changes  in  rule  26  do  to  the  issue  of  sanctions?  If  a  party  is  making  a  good 
faith  effort  to  comply  with  rule  26,  could  that  party  be  subject  to  sanctions  anyway? 

5.  An  argument  is  made  that  mandatory  disclosure  is  particularly  burdensome 
and  will  impose  extra  costs  in  complex,  multi-party  cases.  Do  you  see  any  utility 
in  mandatory  disclosure  in  traditional  two  party  litigation? 

6a.  I  think  we  all  can  agree  that  the  current  discovery  process  needs  to  be 
changed  to  stop  the  cxirrent  trend  toward  abusive  discovery.  However,  if  mandatory 
discovery  will  not  fiirther  efficient  and  low  cost  discovery,  what  wiU? 

6b.  Do  you  believe  that  one  of  the  problems  with  discovery  is  the  current  standard 
of  allowable  discovery  under  26(bXl)  is  too  broad,  thereby  allowing  lawyers  to  un- 
dertake "fishing  expeditions"  that  are  irrelevant  to  the  core  issues  of  certain  cases? 

7.  What  aspects  of  the  discovery  amendments  do  you  see  as  positive  additions  to 
the  legal  process? 
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J.  Michael  McWilliams, 
American  Bar  Association, 
Chicago,  IL,  August  30,  1993. 
Hon.  Howell  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practice, 
U.S.  Senate,  Washington,  DC. 

Attention:  Winston  Lett 

Dear  Mr.  Chairman:  Thank  you  for  your  recent  letter  transmitting  questions 
submitted  by  Senator  Grassley  regarding  the  Subcommittee's  hearings  on  the  pro- 
posed amendments  to  the  Federal  Rules  of  Civil  Procedure. 

At  the  recently  concluded  Annual  Meeting  of  the  Association,  the  House  of  Dele- 
gates adopted  a  revised  policy  on  the  proposed  amendments  to  Rule  26.  I  am  enclos- 
ing a  copy  of  the  current  policy  which  urges  Congress  to  reject  the  amendments  to 
Rule  26(a)  that  require  disclosure  of  discovery  materials  without  specific  written  re- 
quests. Oxir  earUer  position  had  taken  no  position  on  the  substance  of  the  proposed 
changes  but  iirged  that  consideration  of  the  proposals  be  deferred  until  after  Decem- 
ber 1995  to  permit  the  unimpeded  completion  of  the  district  courts'  experimental 
plans  and  the  analysis  of  the  resulting  experiences  mandated  by  the  Civil  Justice 
Reform  Act  of  1990  (CJRA). 

We  share  your  concern  about  the  need  for  a  reduction  in  litigation  delays,  some 
of  which  are  attributable  to  the  current  discovery  process.  We  support  the  goals  of 
the  proposed  amendment  to  achieve:  (a)  the  voluntary  exchange  of  basic  informa- 
tion, particularly  the  names  and  addresses  of  persons  with  knowledge  and  the  loca- 
tion of  documents  most  relevant  to  the  case;  and  (b)  greater  control  over  the  discov- 
ery process.  However,  the  Association  disagrees  with  the  approach  proposed  by  the 
Judicial  Conference.  If  the  proposed  amendments  to  Rule  26(a)  were  adopted  now, 
that  action  would  effectively  preempt  the  CJRA  experimental  plans  and  the  valu- 
able information  they  will  yield.  The  Judicial  Conference's  plan  is  untested  and  will 
produce  unnecessary  litigation  to  clarify  the  obligations  it  imposes.  It  would  be  more 
prudent  to  await  the  CJRA  analyses  in  order  to  explore  the  range  of  different  disclo- 
sure obligation  approaches  which  have  been  tried  and  then  devise  a  national  plan 
that  will  nave  an  immediate  positive  impact  on  the  discovery  process. 

Because  the  ABA  policy  is  limited  in  scope,  I  regret  that  I  am  unable  to  fully  re- 
spond to  the  specific  questions  you  pose.  I  hope  that  this  additional  statement  and 
policy  will  assist  in  your  deliberations  of  the  proposed  Rule  26(a)  changes. 
Sincerely, 

J.  Michael  McWilll\ms 
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117B 


AMERICAN  BAR  ASSOCIATION 

YOUNG  LAWYERS  DIVISION 

REPORT  TO  THE  HOUSE  OF  DFZeGATES 

RECOMMENDATION 


BE  IT  RESOLVED,  That  the  American  Bar  Association  urges  Congress  to  1 

reject  amendments  to  Rule  26(a)  of  the  Federal  Rules  of  Civil  Procedure  approved  by  2 

the  Judicial  Conference  of  the  United  States.  Advisory  Committee  on  Civil  Rules.  3 

requiring  disclosure  of  discovery  materials  without  specific  written  requests.  4 


REPORT 

Introduction 

In  recent  years,  the  discovery  process  has  been  the 
target  of  criticism  because  it  is  expensive,  time-consuimng, 
and  generates  constint  battles  over  the  disclosure  (and 
non-disclosure)  of  evidence. 

In  an  apparent  effort  to  address  this  problem  in  the 
federal  courts,  the  Judicial  Conference  of  the  United  States. 
Advisory  Cotntnlttee  on  Civil  Rules  ("Judicial  Conference"),  has 
issucKl  several  proposed  amendments  to  the  Federal  Rules  of 
Civil  Procedure.  Among  the  more  notevorchy  of  the  proposed 
amendments  are  those  targeted  against  existing  Federal  Rule  of 
Civil  Procedure  26,  governing  discovery.  With  respect  to  Rule 
26(a),  in  particular,  the  proposed  amendments  seek  to  impose  on 
litigants  mandatory  discovery  disclosure  requirements. 

While  laudable  in  theory,  the  proposed  amendments  to 
Federal  Rules  of  Civil  Procedure  26(a)  would  not,  in  practice, 
provide  an  effective  resolution  to  the  problem.  Rather,  the 
amendments  will  create  a  wholly  new  set  of  problems  that  will 
further  frustrate  the  discovery  process  and  increase  the  cost 
of  litigation. 

At  Its  biannual  meeting  on  September  22,  1992,  the 
Judicial  Conference  approved  the  changes  to  proposed  Rule 
26(a).  The  proposed  changes  would  potentially,  in  practice. 
raise  more  problems  than  they  attempt  to  solve.  Drafts  of  the 
proposed  revisions  to  Rule  26  have  be«n  challenged  by  numerous 
bar  associations  at  the  local,  state,  and  national  level.  How, 
as  Congress  Is  asked  to  approve  the  proposed  changes  to  Rule 
26,  It  Is  now  tlo*  for  the  American  Bar  Association  to  issue  a 
position  against  the  proposed  amendments. 
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Th»  1991  Propoi»<l  Am»ndm€ntt 

In  Mirch  1991,  th«  Judicial  Conftrenc*  issued  proposed 
amendmenti  to  the  Federal  Rules  of  Civil  Procedure.  With 
respect  to  Rule  26(t),  the  axnendments  would  drastically  chaiige 
the  discovery  proceti.  Vfhile  expressly  noting  that  Rule  26(a) 
needed  to  be  revamped  to  "accelerate  the  exchange  of  basic 
information  ahout  the  case  and  to  eliminate  the  paperwork 
involved  in  tequeittng  such  information"  (Coasaittee  Notes  to 
Proposed  Rule  26(e)(1)],  the  Judicial  Conference  proposed  to 
amend  this  Rule  by,  aawng  other  things,  re<iuiring  disclosure  of: 

(A)  the  name,  address,  and  telephone  number  of  each 
person  likely  to  have  information  that  bears 
s  loni  f  icajit  ly  on  the  claims  and  defenses,  identifying 
the  subjects  of  the  information; 

(3)  a  general  description,  including  location  o£ ,  all 
documents,  data  compilations  and  tangible  things  in 
the  possession,  custody,  or  control  of  the  party  that 
are  reasonably  likely  to  bear  tiqnif icantly  on  the 
claims  and  defenses; 

(C)  a  computation  of  any  category  of  damages  claimed 
by  the  disclosing  party.  .  .. 


(1)  Unless  the  court  otherwise  directs  or  parties 
stipulate  with  the  court's  approval,  these  disclosures 
shall  be  made  ( i )  by  a  plaintiff  within  30  days  after 
service  of  an  answer  to  its  complaint;  ( ii)  By  a 
defendant  within  30  days  after  serving  its  answer  to 
the  complaint;  and,  in  any  event ,  (iii)  by  any  party 
that  has  appeared  in  the  case  within  30  days  after 
receiving  from  another  party  a  written  demand  for 
early  disclosure  accompanied  by  the  demanding  party's 
disclosures.  A  party  is  not  excused  from  disclosure 
because  it  has  not  fully  completed  its  investigation 
of  the  case,  or  because  it  challenges  the  sufficiency 
of  another  party's  disclosures,  or,  except  with 
respect  to  the  obligations  under  clause  (iii),  because 
another  party  has  not  made  its  disclosures. 

Sec,  Proposed  Amendments  to  the  Federal  Rules  of  Civil 
Procedure  and  the  Federal  Rules  of  Evidence,  Karch  1991  at  26-1 
to  26-2  (emphasis  added). 

The  proposed  revisions,  set  forth  above,  received 
intense  criticism  from  attorneys  and  bar  associations 
throughout  the  country.  1/  A  succinct  opposition  to  Lhe  above 
amendment  was  voiced  by  Joyce  Ann  Harpole,  an  attorney  speaking 
on  behalf  of  the  Federal  Bar  Association,  Portland,  Oregon 


1/  For  example,  the  proposed  amendments  were  deemed  to  be 
"unworkable,  unrealistic,  unnecessary,  and  potentially 
counter-productive."  Statements  to  the  C^onference  Committee  on 
Rules  of  Practice  and  Procedure,  Judicial  Conference  of  the 
United  States,  February  19,  1991,  by  Alfred  F.  Belcuore, 
President  of  Federal  3ar  Association,  (juoting  report  of  Federal 
Litigation  Section  of  the  Federal  Bar  Association. 
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Chapter,  who  stated: 

(  I  jntroduction  of  such  new  disclosure  requirements 
may  add  to  the  expense  and  burden  of  litigation,  not 
only  by  the  addition  of  new  disputes  about  what  should 
or  should  not  have  been  disclosed,  and  when,  but  also 
by  Che  requirement  chat  such  e  labor  intensive  task 
(ajnassing  all  information  reasonably  known  to  relate 
to  claims  or  defenses)  must  be  undertaken  at  such  an 
early  stage  or  the  litigation  .... 

The  tendency  may  be  for  parties  too  early  in  the 
life  of  a  suit,  to  become  entrenched  in  positions  or 
CO  have  incurred  such  exp«nse  as  co  make  worthwhile  a 
litigative  risk  that  might  othervl«»  be  prohibitive 
...   2/ 

Tbe  following  year,  the  Judicial  Conference 
substantially  changed  the  proposed  amendments  to  Rule  26,  as 
explained,  below. 

The  1992  Proposed  Ajnendmenta 

In  KAy  1992,  the  Judicial  Conference  Issued  a  revised 
set  of  proposed  aajendaents  to  the  Federal  Rules  of  Civil 
Procedure,  including  Rule  26.  As  proposed,  the  ajsended  Rule 
26(a)  states: 

Rule  26.   General  Provisions  Governing  Discovery;  Duty 
of  Disclosure 

(&)(1)  Initial  Dicclotuces.  Except  to  the  extent 
otherviie  stipulated  or  directed  by  the  court, 
a  party  shall,  without  awaiting  a  discovery 
request,  provide  to  other  parties: 

(A)  the  name  and.  if  known,  the  address 
and  telephone  number  of  each  individual  likely 
to  have  discoverable  infonnatlon  relevant  to 
disputed  facts  alle<?ed  with  particularity  in 
the  pleadings,  identifying  the  subjects  of the 
iatormatioD; 

(B)  a  copy  of,  or  a  description  by 
catecory  and  location  of,  all  documents,  data 
compilaticns,  Lud  tangible  things  In  the 


2/   Id. 
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possession,  custody,  or  control  of  the  party 
that  are  relevant  to  disputed  facts  alleged 
with  particularity  in  the  pleadings; 

(C)  a  computation  of  any  category  of 
damages  claimed  by  the  disclosing  party,  making 
avail&ijle  for  inspection  and  copying  as  under 
Rule  3^  the  documents  or  other  evidentiary 
material  not  privileged  or  protected  from 
disclosure,  on  which  such  computation  is  based, 
including  materials  bearing  on  the  natu-e  and 
extent  of  injucie*  suffered;  md 

(D)  for  inspection  and  copying  as  under 
R-.  le  34  any  insurance  agreement  under  which  any 
person  carrying  on  an  insurance  busineis  may  be 
liable  to  satisfy  part  or  all  of  a  judgment 
which  may  b«  entered  in  the  action  '^'-  to 
indeamify  or  reimburse  for  payments  made  to 
satisfy  tilt  judgment. 

Unless  otherwise  stipulated  or  directed  by  the  court, 
these  disclosures  shall  be  m»de  »t  or  within  10  d»yi 
after  the  meeting  of  the  ptrties  under  subdivision 
(f).  A  party  shall  outlet  its  initial  disclosures  based 
on  the  information  then  reasonahly  available  to  it  and 
is  not  excused  from  making  its  disclosures  because  it 
has  not  fully  completed  its  investigation  of  the  case 
or  because  it  challenges  the  sufficiency  of  another 
party's  dislotures  or  because  another  party  has  not 
made  its  disclosures. 


(f)  Except  in  actions  exempted  by  local  rule  or 
when  otherviie  ordered,  the  parties  shall,  as 
soon  as  practicable  and  in  any  event  at  least 
1<  days  before  a  scheduling  conference  is  held 
or  a  scheduling  order  is  due  under  Rule  16(b), 
meet  to  discuss  the  nature  and  basis  of  their 
claims  and  defenses  and  the  possibilities  for  a 
prompt  settlement  or  resolution  of  the  case,  to 
male  or  arrange  for  the  disclosures  required  by 
suMivision  (a)(1),  and  to  develop  a  proposed 
discovery  plan.  The  plan  shall  indicate  the 
parties'  vievs  »nd  proposals  concerning: 

(1)  what  changes  should  be  made  in  the  timing, 
form,  or  requirement  for  disclosures  under 
subdivision  (a)  or  local  rule,  including  a 
stateoent  as  to  when  disclosures  under 
subdivision  (a)(1)  were  made  or  will  be  made; 

(2)  the  subjects  on  which  discovery  may  be 
needed,  when  discovery  should  be  completed,  ar.d 
whether  discovery  should  be  conducted  in  phases 
or  be  limited  to  or  focused  upon  particular 
issues; 

(3)  what  changes  should  be  made  in  the 
limitations  on  discovery  imposed  under  these 
rules  or  by  local  rule,  and  what  other 
limitations  should  be  imposed;  and 

(i)  any  other  orders  that  should  be  entered  by 
the  court  under  subdivision  (c)  or  under  rule 
16(b)  and  (c) . 
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sea.  Proposed  Amendments  to  the  Federal  Rules  of  Civil 
Procedure  ind  the  Federal  Rule*  of  Evidence  Submitted  to  the 
Standing  Comraittee  on  Rulei  of  Practice  and  Procedure,  Kay  1992 
at  S1-S2  (essphatis  added). 

In   its   Coomittee   Notes,   the   Judicial   Conference 
justified  the  proposed  changes  as  follows: 

Through  the  addition  of  paragraphs  (l>-(*),  this 
subdivision  imposes  on  parties  a  duty  to  disclose, 
without  awaiting  formal  discovery  requests,  certain 
basic  information  that  is  needed  in  most  cases  to 
prepare  for  trial  or  make  an  informed  decision  about 
settlement.  The  rule  requir««  all  parties  (l)  early 
in  the  case  to  exchange  information  regarding 
potential  witnesses,  documentary  evidence,  damages, 
and  insurance,  (2)  at  an  appropriate  time  during  the- 
discovery  period  to  identify  expert  witnesses  and 
provide  a  detailed  written  statement  of  the  testimony 
that  m^y  be  offered  at  trial  through  specially 
retained  experts,  and  (3)  as  the  trial  date 
approaches,  to  identify  the  particular  evidence  that 
m^y  be  offered  at  trial.  The  enumeration  in  Rule 
26(4)  of  Iteot  to  be  disclosed  does  not  prevent  a 
court  froBi  requiring  by  order  or  local  nile  that  the 
partlee  disclose  additional  information  without  a 
discovery  request.  Hoc  are  the  parties  precluded  from 
using  tradltionel  discovery  methods  to  obtain  further 
loformetlon  regarding  these  mAtters,  as  for  example 
asking  an  expert  during  a  deposition  about  testimony 
given  In  other  litigation  beyond  the  four-year  period 
specified  in  Rule  26(a)(2}(B}. 

X  mAJor  purpose  of  th«  revision  Is  to  accelerate  the 
exchange  of  basic  information  about  the  case  and  to 
eliminate  the  ptpec  work  Involved  in  requesting  such 

information,  and  the  rule  should  be  applied  in  a 
manner  to  achieve  those  objectives. 

See.  Proposed  Amendn»encs  to  the  Federal  Rules  of  Civil 
Pvocedure  and  the  Federal  Rules  of  Evidence  Submitted  to  the 
Standing  Comraittee  on  Rules  of  Practice  and  Procedure,  Kay  1992 
at  64  .  • 

Differences  Between  1991  and  1992 

Proposed  Amendments 

The  differences  between  the  1991  and  1992  proposed 
amendments,  with  respect  to  the  disclosure  requirement,  are 
significant  The  former  language,  "bears  significantly  on  any 
claim  or  defense,"  was  deleted.  However,  the  1992  proposed 
.^•nendment  imp>08ed  the  requirement  of  identifying  "each 
individual  likely  to  hav«  discoverable  Information  relevant  to 
disputed  facts  alleged  with  particularity  In  the  pleadings, 
identifying  the  subjects  of  the  informatlont . ] " 

In  addition,  the  former  mendatory  disclosure  time 
frame  of  'within  30  days  after  [service  of  an]  answer  to  the 
complaint,"  found  in  the  1991  proposed  amendmenti,  was 
omitted.  As  now  proposed,  the  disclosure  time  frame  is  within 
10  days  after  a  discovery  plan  conference,  mandated  pursuant  to 
the  proposed  new  Rule  26(f),  takes  place.  The  discovery  plan 
conference  is  Intended  to  offer  the  parties  an  opportunity  to 
discuss:  (I)  the  nature  of  the  claims  and  defenses  raised 
(proposed  amended  Rule  26(f)],  (2)  "changes  in  timing,  form,  or 
requirement  for  disclosures"  (proposed  amended  Rule  26(f)(1)], 
and  (3)  "the  subjects  on  which  discovery  may  be  needed  [and] 
.  .  should  be  completed.  .  ."  [proposed  amended  Rule  26(f)(2). 
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LlDgering  Probltm*  R»g»rdin<g 
the  1992  Propofd  Xm«nda»nti 

Hovtvvr  much  the  Judicial  Conftrtnc*  h«f  altered  the 
prspoced  aiaendaeDts  to  Rule  26  in  coanection  vitli  disclosure 
requireaivnts,  ici  1992  propostl  rcouias  &n  unvork&ble 
alternative  for  several  reasons,  including  the  following: 

1.  The  1992  proposed  aaendments  impose  a  disclosure 
duty  on  litigants  instead  of  keying  the  discovery 
process  responsive  to  specific  written  requests. 

2.  The  parameters  of  the  disclosure  duty  have  serious 
problems.  The  lang-iage  "likely  to  have  discoverable 
information  relevant  to  disputed  facts  alleged  with 
particularity  in  the  pleadings"  presents  nuaierous 
problems,  particularly  as  to  the  phrases,  "disputed 

faces"  and  "alleged  with  particularity  in  the 
pleadings."  These  problems  will  •jjidovibte<ily  man:  f  esc 
themselves  :n  discovery  battles. 

3.  Litigants  may  be  led  into  a  false  sense  of 
security  if  they  wrongly  assume  that  the  other  party 
has  made  full  disclosure  of  documents  and  information 
actually  relevant  to  the  litigation  and,  consequently, 
seek  no  further  discovery.  A  misunderstanding  of  the 
relevant  phrases  by  a  party  could  result  in  the 
withholding  of  relevant  information. 

4.  The  1992  proposed  amendments  would  Dike  defendants 
wait  until  10  days  after  the  conclusion  o'f  the 
discovery  plan  conference  to  make  their  disclosures. 
However,  it  may  take  the  actual  discovery  plan 
conference  for  the  defendants  to  more  clearly 
understand  the  nature  of  the  plaintiffs  claims. 
Therefore,  the  disclosure  time  frame  of  10  days  after 
a  discovery  plan  conference  may  be  unrealistic  and 
inadequate.  Defendants  may  not  be  afforded  a 
reasonal)le  opportunity  to  prepare  their  defense  and, 
accordingly,  make  disclosures  before  the  expiration  of 
10  days. 

Conclusion 

The  American  Bar  Association,  as  the  voice  of  the 
nation's  legal  profession,  is  best  situated  to  evaluate  and 
speak  out  against  proposed  procedural  rules  that  threaten  to 
i.ttpose  hardship  on  attorneys,  clients,  and  the  legal  profession 
in  general.  It  is  critical  that  the  ABA  oppose  the  proposed 
amendments  to  Federal  Rule  of  Civil  Procedure  26(a).  The 
amendments  simply  cannot,  and  will  not,  achieve  their  intended 
goal  of  streaaliniog  the  litigation  process. 

The  American  Bar  Association  must  voice  its  opposition 
to  proposed  Rule  26(a)  without  delay,  particularly  since  the 
Judicial  Conference  of  the  United  States,  Advisory  Cotnnittee  on 
Civil  Rules,  hec  recently  approved  the  proposed  amendments  and 
they  will  soon  b«  pcesented  to  Congress. 

Respectfully  submitted. 


Mark  G.  Sessions 
June,  1993 
3310s 
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Cornish  F.  Hitchcock, 
Public  Citizen  Litigation  Group, 

Washington,  DC,  August  30,  1993. 
Hon.  Howell  Heflin, 

Subcommittee  on  Courtsand  Adm.inistrative  Practice, 
U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  On  behalf  of  Public  Citizen,  I  once  again  want  to  thank  you 
for  the  invitation  to  appear  at  the  Subcommittee  hearing  on  July  28,  1993  on  pro- 
posed amendments  to  the  Federal  Rules  of  Civil  Procedure.  I  am  submitting  this 
letter  to  answer  Senator  Grassley's  questions  to  witnesses  on  my  panel  regarding 
mandatory  disclosure  in  discovery  imder  proposed  Rule  26(a)(  1). 

At  the  time  of  the  hearing,  we  submitted  for  the  record  a  complete  set  of  the  writ- 
ten comments  which  Public  Citizen  Litigation  Group  filed  with  the  appropriate  com- 
mittees of  the  Judicial  Conference  during  the  rulemaking  process  leading  up  to  issu- 
ance of  the  proposed  Rules.  Those  comments  provide  some  answers  to  the  Senator's 
questions  that  are  more  detailed  than  our  written  testimony.  In  addition,  because 
our  answers  to  some  of  the  individual  questions  may  overlap,  we  offer  the  following 
general  response,  rather  than  answering  them  seriatim. 

A  number  of  the  questions  seek  to  probe  the  basis  for  predictions  made  in  the  wit- 
nesses' testimony  about  the  likely  effect  of  a  mandatory  disclosure  regime.  To  the 
extent  that  our  testimony  makes  such  predictions,  they  are  based  on  the  collective 
experience  of  the  attorneys  in  Public  Citizen  Litigation  Group,  who  have  consider- 
able familiarity  with  current  district  court  practice.  The  best  way  to  learn  how  man- 
datory disclosure  works  in  practice  is  to  see  how  it  operates  in  those  Districts  which 
have  chosen  to  experiment  with  this  practice.  The  Civil  Justice  Reform  Act  con- 
templates as  much,  and  waiting  for  the  empirical  data  that  Act  contemplates  would 
give  Congress  a  more  soUd  basis  for  eveiluating  the  mandatory  disclosure  concept. 

In  addition,  as  we  tried  to  indicate  in  our  testimony,  our  experience  suggests  that 
what  is  most  needed  in  the  way  of  discovery  reform  is  more  "hands  on"  case  man- 
agement by  the  trial  judge,  including  prompt  resolution  of  discovery  motions.  To  the 
extent  that  proposed  Rule  26(f)  proviaes  for  a  conference  to  map  out  discovery,  that 
is  all  to  the  good.  As  a  general  proposition,  though,  we  would  submit  that  civil  dis- 
covery is  an  area  where  the  need  is  not  for  new  or  "better"  rules,  but  for  better  ad- 
ministration of  existing  rules,  i.e.,  firm  judicial  control  of  the  discovery  process, 
which  is  the  best  way  of  assuring  that  justice  is  done  and  that  discovery  does  not 
become  abusive  or  a  fishing  expedition. 

We  hope  that  these  answers  are  helpftil  to  the  Subcommittee's  dehberations. 
Please  let  me  know  if  there  is  anything  else  that  we  can  provide. 
Very  truly  yours, 

Cornish  F.  Hitchcock. 


Responses  of  Alfred  W.  Cortese,  Jr.  to  Senator  Grassley's  Questions 

Answer  1.  A  less  adversarial  approach  to  discovery  would  be  desirable,  and  my 
clients  fully  support  effective  efforts  to  civilize  the  discovery  process.  Rule  26(f) 
makes  that  possible  because  it  enables  voluntary  exchanges  of  information.  How- 
ever, the  laudable  goals  of  the  Rule  26(f)  meeting  are  disserved  by  a  mandatory  pre- 
discovery  disclosure  rule.  Proposed  Rule  26(aXl)  would  exacerbate  the  problem  be- 
cause it  puts  another  weapon  m  the  discovery  arsenal.  Disclosure  may  be  a  fine  the- 
ory in  the  abstract,  but  my  clients  are  convinced  it  will  not  work  in  practice.  Fortu- 
nately, Congress  need  not  reach  a  conclusive  judgment  as  to  the  efficacy  of  manda- 
tory pre-discovery  disclosure  now.  The  Civil  Justice  Reform  Act  (CJRA)  has  imple- 
mented a  variety  of  experimental  disclosure  schemes.  We  should  give  these  experi- 
ments a  chance  to  work  before  reaching  a  decision  about  whether  to  add  mandatory 
disclosure  to  the  civil  rules. 

Even  after  the  meeting  of  the  parties  required  by  new  Rule  26(f),  however,  compli- 
ance with  mandatory  pre-discovery  disclosure  still  will  be  difficult  for  several  rea- 
sons. First  of  all,  the  disclosure  standard  calls  for  a  litigant  to  make  disclosure  (at 
or  within  onlv  ten  days  of  the  Rule  26(0  conference)  based  on  little  more  than  a 
guess  about  the  nature  of  the  opponent's  claims.  The  threshold  obligation  under  the 
proposed  rule  to  review  r  merous  and  far-flung  record.^  -xder  penalty  of  evidentiary 
preclusion  would  be  a  costly  and  unnecessary  burden.  Tne  rule  modification  will  tie 
up  resources  as  a  matter  of  course  in  even  insignificant  ex  meritless  Utigation. 

Although  the  section  (f)  meeting  will  help  define  the  :laims  somewhat,  it  is  un- 
likely that  the  meeting  will  result  in  an  opponent  provioiiig  such  extensive  informa- 
tion as  to  resolve  all  doubts  about  the  interpretation     nd  direction  of  the  initial 


188 

pleadings.  Ample  ambiguities  still  will  exist  in  the  legal  theories  and  facts  on  which 
the  parties  rely,  creating  wide  latitude  for  error  and  subsequent  Rule  37  sanctions 
for  failure  to  accurately  guess  what  information  constitutes  a  responsive  disclosure. 
This  problem  will  be  compounded  in  complex  cases  involving  miUtiple  parties.  Sig- 
nificant discovery  is  generally  undertaken  before  the  real  gist  of  the  claims  starts 
to  emerge  in  complex  litigation.  Thus,  it  will  not  be  possible  to  accurately  assess 
a  pre-discovery  disclosure  obligation  based  on  the  initial  pleadings  and  a  preUmi- 
nary  meeting  with  opposing  counsel.  The  problem  is  exacerbated  by  the  fact  that 
disclosure  is  required  only  10  days  after  the  Rule  26(f)  meeting.  Although  the  Com- 
mittee Notes  suggest  the  parties  could  stipulate  to  a  longer  period,  if  none  is  agreed 
to,  the  10-day  rule  applies.  This  is  another  opportunity  for  obstruction  by  opposing 
counsel  who  seek  to  use  the  disclosure  requirement  to  further  polarize  the  discovery 
process.  More  progress  will  be  made  down  the  road  to  meaningful  discovery  reform 
if  the  disclosures  are  consensual,  and  made  in  the  context  of  a  meeting  of  counsel 
under  the  proposed  amendments  to  Rule  26(f),  rather  than  mandatory  as  required 
in  proposed  Rule  26(a)(1). 

Answer  2.  Pre-discovery  disclosure  disputes  under  proposed  Rvile  26(a)(1)  will  re- 
main a  problem  for  as  long  as  the  reqviirement  remains  in  effect  because  the  stand- 
ard in  the  disclosure  requirement  turns  on  the  factual  allegations  of  the  pleadings 
in  each  case.  Thus,  the  ambiguities  in  the  proposed  disclosure  standard  must  be  re- 
solved separately  for  each  proceeding.  As  a  consequence,  it  will  be  impossible  for  the 
courts  to  resolve  the  uncertainties  that  inhere  in  proposed  Rule  26(a)(1)  during  a 
short  transitional  period. 

The  likelihood  of  pre-discovery  disclosure  generating  ongoing  disputes  is  enhanced 
by  the  harsh  sanctions,  such  as  exclusion  of  evidence  and  even  default  judgment, 
that  can  be  imposed  under  Rule  37  even  for  an  inadvertent  failure  to  make  the  ap- 
propriate disclosure.  Under  the  existing  rules,  discovery  sanctions  can  only  be  im- 
posed for  failing  to  obey  a  court  order  directing  a  party  to  provide  an  opponent  with 
information.  Under  the  revised  rules,  exclusion  can  be  ordered  even  though  the  dis- 
closing party  is  not  in  violation  of  a  court  order,  and  has  merely  interpreted  the 
"particularity"  standard  differently  than  opposing  counsel  and  the  reviewing  court. 
Litigants  frequently  will  be  compelled  to  appeal  such  harsh  sanction  orders.  Thus, 
satellite  Utigation  spawned  from  disclosure  will  continue  for  many,  many  years. 

The  uncertainty  regarding  the  proposed  Rule's  effect  will  not  be  quickly  or  easily 
resolved.  Because  of  the  harsh  sanctions  that  can  be  imposed  for  failure  to  make 
what,  in  hindsight,  is  deemed  a  responsive  disclosure,  attorneys  will  always  be 
tempted  to  seek  tactical  advantage.  Every  lawyer's  obligation  to  zealously  represent 
the  client's  interest  may  lead  many  lawyers  to  believe  they  are  ethically  obligated 
to  pursue  the  tactical  advantages  available  from  using  the  new  disclosure  rule  as 
a  weapon. 

This  uncertainty  would  be  heightened  during  the  initial  period  following  the  pro- 
posed rule's  implementation.  This  period,  however,  will  be  neither  short  nor  placid. 
The  disputes  over  the  parameters  of  the  disclosure  requirement  are  Ukely  to  be 
longstanding  and  particularly  difficult  to  resolve. 

'The  standard  in  proposed  Rule  26(a)(1)  requiring  pre-discovery  disclosure  of  infor- 
mation "relevant  to  disputed  facts  alleged  with  particularity  in  the  pleadings,"  is  not 
based  on  any  existing  standard  now  recognized  in  the  civil  justice  system.  The 
meaning  of  the  terms  "relevancy  and  "particularity"  — the  only  proposed  Rule 
26(a)(1)  terms  used  in  other  Rules — have  generated  significant,  continuing  con- 
troversy. For  example,  under  Rule  9,  which  has  been  in  effect  since  the  Federal 
Rules  of  Civil  Procedure  were  implemented  in  1937,  fraud  must  be  pleaded  with 
"particularity."  After  over  50  years  in  use,  there  still  is  considerable  difference 
among  appellate  courts  about  what  actually  constitutes  "particularity."  See,  e.g., 
Ross  V.  Bolton,  904  F.2d  819  (2d  Cir.  1990).  As  a  result,  the  issue  of  whether  certain 
facts  have  been  pleaded  with  sufficient  "particularity  to  trigger  a  responsive  disclo- 
sure will  be  hotly  debated.  Also,  the  concept  of  relevancy,  and  whether  something 
is  or  is  not  relevant,  probably  provokes  more  disputes  than  any  other  term  in  the 
legal  system. 

Thus,  history  of  the  only  two  terms  in  the  disclosure  standard  with  which  the 
legal  community  already  is  familiar  demonstrate  the  inevitability  of  continuing  dis- 
putes and  disagreements  during  the  disclosure  process.  Consequently,  there  is 
ample  experience  to  support  claims  that  pre-discovery  disclosure  will  generate  sub- 
stantial satellite  litigation  even  after  it  has  been  in  effect  for  several  years. 

Answer  3.  While  my  statement  to  the  Committee  noted  that  the  proposed  amend- 
ments to  Rule  11  would  exacerbate  the  problems  created  by  the  disclosure  amend- 
ment, the  root  of  any  such  problem  is  the  proposed  amendment  to  Rule  26(a)(1)  it- 
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self.  Therefore,  deleting  Rvile  26(aXl)  disclosure  should  be  the  Committee's  priority 
and,  as  a  practical  matter,  Rule  11  should  be  dealt  with  separately. 

At  bottom,  the  relationship  between  Rules  11  and  26(a)(1)  hinges  on  their  dif- 
ferent emphases  on  the  pleadings.  Rvile  26(aXl)  seems  to  induce  htigants  to  move 
away  from  notice  pleading  to  fact  pleading  in  order  to  trigger  disclosure.  The 
changes  to  Rule  11,  however,  move  in  the  other  direction.  The  Rule  11  changes  ap- 
pear to  allow  claimants  to  bring  claims  based  solely  on  a  good  faith  belief  that,  dur- 
ing the  discovery  process,  information  in  support  of  those  claims  wih  be  found.  If 
no  support  can  be  found  after  discovery.  Tasking  the  claim  unjustified,  the  safe  har- 
bor provision  of  the  Rule  11  amendments  allows  the  claimant  to  withdraw  the  claim 
with  impunity.  When  the  new  pre-discovery  disclosure  amendment  is  coupled  with 
the  Rule  11  amendments,  a  clever  litigant  theoretically  could  plead  an  unfounded 
claim  solely  to  trigger  disclosure.  Once  the  information  was  disclosed  early  in  the 
lawsuit,  the  claimant  could  withdraw  the  claim  under  the  safe  harbor  provision. 
Thus,  pre-discovery  disclosure  coupled  with  the  amendments  to  Rule  11  set  the 
stage  for  early  gamesmanship  before  discovery  even  begins,  and  the  safe  harbor  pro- 
vision isolates  the  offender  from  punishment.  The  solution  for  now,  however,  is  to 
delete  Rule  26(a)(1)  and  deal  with  Rule  11  later. 

The  proposed  disclosure  amendment  to  Rule  26(aXl)  would  affect  traditional  no- 
tice pleading  in  the  following  manner.  Current  Rule  8(a)  requires  litigants  to  set 
forth  a  "short  and  plain  statement  of  the  claim  showing  that  me  pleader  is  entitled 
to  relief,"  a  standard  commonly  referred  to  as  "notice"  pleading  because  it  does  not 
require  a  claimant  to  set  forth  anv  factual  detail  in  the  initial  complaint.  Because 
pre-discoverv  disclosure  is  required  only  for  "disputed  facts  adleged  with  particular- 
ity in  the  pleadings,"  litigants  interested  in  obtaining  disclosure  from  an  opponent 
must  include  factual  information  in  their  initial  claims  or  defenses  that  would  not 
be  needed  to  satisfy  the  "notice"  pleading  steindard  in  Rule  8(a). 

Commentators  have  noted  that  over  time  Utigants  will  tend  to  include  more  and 
more  facts  in  their  initial  pleadings  in  order  to  trigger  more  disclosure,  moving 

g leading  practice  toward  fact  pleading,  contraiy  to  the  letter  and  intent  of  Rule  8. 
ee  S.  Cohn,  Notice  Pleading:  End  of  A  55-Year  Esperiment?,  American  Inns  of 
Court  Federal  Practice  Digest,  April  1993,  pp.  17-18.  Early  opposition  to  the  disclo- 
sure concept  also  warned  that  this  was  inimicable  to,  and  inconsistent  with,  notice 
pleading.  The  legitimacy  of  the  warning  was  recognized  by  Judge  Ralph  K.  Winter, 
a  member  of  the  Advisory  Committee  on  Civil  Rules,  who  said  in  a  letter  to  other 
Committee  members  that  "typical  allegations,  usually  in  the  complaint,  are  too  con- 
elusory  to  give  fair  warning,  usually  to  the  defendant,  of  what  disclosure  is  re- 
auired."  See  April  8,  1992  Letter  of  Hon.  Ralph  K  Winter  to  Hon.  Sam  C.  Pointer, 
Jr.  at  3.  In  an  effort  to  be  responsive  to  these  concerns,  the  Advisory  Committee 
revised  the  disclosure  standard  to  require  Utigants  to  include  more  facts  in  the 
pleadings.  This  change,  however,  threatens  the  viability  of  notice  pleading.  Such  a 
significant  change  should  not  be  enacted  without  evaluating  whether  Rule  8's  reU- 
ance  on  notice  pleading  continues  to  reflect  the  proper  approach  to  the  theory  under- 
Ijdng  the  Federal  Rules  of  Civil  Procedure. 

Answer  4.  The  proposed  changes  to  Rule  26  will  make  the  appUcation  of  Rule  37 
sanctions  both  more  likely  and  more  onerous.  Sanctions  will  be  more  likely  because 
the  disclosure  standard  is  so  ambiguous — it  will  not  be  possible  for  a  disclosing 
party  to  determine  prospectively  wim  any  degree  of  certainty  that  the  plaimed  dis- 
closure is,  in  fact,  responsive  and  appropriate  in  light  of  the  pleadings.  Court  deter- 
minations about  the  adequacy  of  disclosure  will  be  made  in  hindsight,  when  second 
guessing  and  the  availabiUty  of  increased  factual  detail  can  easily  cause  the  initial 
good  faith  disclosure  to  seem  incomplete  or  less  than  forthcoming.  Because  the  sanc- 
tions for  failure  to  disclose  include  such  draconian  measures  as  exclusion  of  evidence 
and  default  judgment,  opponents  will  be  peirticularly  interested  in  pursuing  them. 

The  Rule  37  sanctions  coupled  with  disclosure  are  more  onerous  than  prior  discov- 
ery sanctions  because  they  can  be  imposed  for  a  good  faith  mistake  just  as  easUy 
as  for  a  deUberate  violation  of  the  Rxile.  Moreover,  unlike  discovery,  where  sanctions 
are  only  imposed  for  violation  of  a  formal  discovery  order.  Rule  37  sanctions  can  be 
imposed  for  an  improper  disclosure  even  when  there  is  no  violation  of  a  court  order. 
Thus,  the  level  of  culpabUity  required  before  sanctions  can  be  imposed  under  disclo- 
sure is  sharply  decreased,  making  Rule  37  disclosure  sanctions  more  harsh  than 
pre-existing  discovery  sanctions. 

Answer  5.  I  do  not  see  any  utility  in  imposing  mandatory  disclosure  in  traditional 
two  pairty  litigation,  and  there  is  recent,  empirical  support  for  my  position.  A  com- 
prehensive survey  of  state  court  systems  has  fovmd  that  in  traditional  two  party  liti- 
gation, discovery  abuse  is  not  a  problem.  See  S.  Keilitz,  R.  Hanson  &  H.W.K.  Daley, 
7s  Civil  Discovery  In  State  Trial  Courts  Out  of  Control?  (1993)  (manuscript,  publica- 
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tion  pending).  In  fact,  no  discovery  took  place  in  approximately  42  percent  of  the 
2,190  civil  cases  studied.  Id.  at  8.  In  those  simple  cases  where  some  discovery  did 
occur,  it  went  smoothly.  Id.  If  discovery  in  traditional  two  party  htigation  often  is 
not  needed,  or  is  working  smoothly  when  it  is  needed,  there  is  no  reason  to  augment 
it  with  a  complicated  new  process  such  as  disclosvu-e.  In  those  cases  where  no  dis- 
covery takes  place  at  all,  disclosure  would  actually  impose  additional  work  and  ex- 
pense on  the  litigants.  As  the  study  also  demonstrated,  most  discovery  problems 
occur  in  complex  litigation.  Id.  A  mandatory,  pre-discovery  disclosure  scheme,  as  m 
proposed  Rule  26(a)(1)  is  not  likely  to  resolve  discovery  problems  and  is  more  likely 
to  create  new  problems  in  complex  litigation,  as  demonstrated  in  the  hearing  testi- 
mony and  statements.  Since  disclosure  will  not  solve  discovery  abuse  in  complex  liti- 
gation and  is  unnecessary  in  traditional  two  party  litigation,  there  is  Uttle  or  no  jus- 
tification for  implementing  a  pre-discovery  disclosure  process  at  all.  We  would  ex- 
pect tiiat  the  CJRA  experiments  would  bear  out  the  various  concerns  that  have  been 
raised  about  mandatory  disclosure. 

Answer  6a.  Many  measures  have  been  proposed  to  further  efficient  and  low  cost 
discovery  and  they  are  being  tested  as  part  of  the  Civil  Justice  Reform  Act  ("CJRA") 
expense  and  delay  reduction  plans.  Evidence  from  these  ongoing  CJRA  experiments 
will  provide  critical  empirical  data  on  the  efficacy  of  a  variety  of  reform  measures. 
Although  it  is  not  possible  to  provide  a  comprehensive  list  here,  some  examples  of 
meaningful  reforms  might  include:  (1)  setting  an  early,  immutable  trial  date  that 
forces  litigants  to  obtain  discovery  as  efficiently  as  possible  to  prepare  for  trial;  (2) 
active  ana  early  involvement  of  the  judge  in  case  management  to  focus  the  parties 
on  executing  discovery  with  minimal  gamesmanship,  even  if  only  to  avoid  invoking 
the  wrath  of  the  judge;  (3)  pre-discovery  meetings  of  the  parties  to  narrow  the 
claims  and  defenses,  discuss  discovery  needs,  explore  settlement  possibilities,  and 
plan  the  discovery  process;  and  (4)  limiting  the  scope  of  discovery  as  explained  in 
response  to  question  6(b)  below. 

Answer  6b.  Unquestionably  the  current  scope  of  discovery  is  too  broad  and  encour- 
ages fishing  expeditions.  The  present  standard  allows  discovery  of  "any  matter,  not 
privileged,  which  is  relevant  to  the  subject  matter  involved  in  the  pending  action," 
even  if  the  information  would  be  inadmissible  at  trial,  provided  that  "the  informa- 
tion sought  appears  reasonably  calculated  to  lead  to  the  discovery  of  admissible  evi- 
dence." Fed.  R.  Civ.  P.  26(b)(1).  By  tying  discovery  to  the  subject  matter  of  the  liti- 
gation, instead  of  to  specific  claims  and  defenses,  or  elements  of  proof  the  present 
Rule  invites  attorneys  to  plunder  files  and  documents,  particularly  those  of  cor- 
porate opponents,  going  far  beyond  what  is  necessary  to  pursue  the  underlying  liti- 
gation on  the  merits. 

Limiting  the  scope  of  discovery,  as  has  been  proposed  to  the  Judicial  Conference 
on  several  occasions,  see,  e.g.,  February  12,  1992  Comments  of  the  United  States 
Chamber  of  Commerce  on  Proposed  Amendments  To  Federal  Rules  of  Civil  Procedure 
11,  26,  and  56  at  3-12  (copy  attached),  would  be  an  extremely  effective  means  of 
reducing  or  eliminating  discovery  abuse.  Restricting  the  scope  of  discovery  will  send 
a  powerful  signal  to  the  bench  and  bar  that  discovery  is  not  an  end  unto  itself  but 
must  serve  the  truth-finding  functions  of  trial.  As  courts  begin  to  take  their  new 
mandate  seriously,  no  longer  ordering  compliance  with  requests  for  information  only 
remotely  connected  to  the  litigation,  litigants  will  learn  to  be  more  precise  and  more 
goal  oriented  in  their  approach  to  discovery. 

Answer  7.  The  pre-disclosure/discovery  meeting  of  counsel  proposed  in  Rule  26(f) 
is  a  most  welcome  addition  to  the  discovery  rules  and  has  great  potential  to  amelio- 
rate abuse,  expense,  and  delay.  It  should  help  the  parties  to  develop  cooperative  pat- 
terns early  in  the  litigation  that  will  continue  throughout,  thereby  reducing  conflict 
and  improving  efficiency.  From  a  substantive  perspective,  it  has  the  potential  to 
jump-start  settlement  negotiations  or  at  a  minimum  to  help  narrow  the  major  issues 
that  will  be  pursued.  The  disclosure  obligation  regarding  expert  witnesses  and  the 
pretrial  disclosure  of  the  identity  of  trial  witnesses,  documents  and  exhibits  also 
should  prove  helpful. 

Responses  of  James  F.  Fitzpatrick  to  Senator  Grassley's  Questions 

Answer  1.  The  members  of  the  insurance,  accounting  and  securities  communities 
that  I  represent  agree  that  a  less  adversarial  approach  to  dispute  resolution  could 
make  litigation  more  efficient  and  less  costly.  We  also  agree  that  procedures  that 
would  fairly  and  effectively  short-circuit  costly  and  dilatory  maneuvering  in  discov- 
ery would  be  a  welcome  improvement. 

As  I  said  in  my  remarks  oefore  the  Subcommittee,  my  clients  applaud  the  Judicial 
Conference's  attempt  to  write  a  rule  that  would  successfully  accomplish  these  goals. 
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Nevertheless,  my  clients,  along  with  most  other  observers,  beUeve  that  this  rule  will 
actually  increase  costs  and  inefficiency  by  generating  satellite  Litigation,  without  any 
concomitant  decrease  in  discovery  disputes.  For  further  discussion  of  these  concerns, 
please  see  pages  24-27  of  my  written  statement  submitted  at  the  Subcommittee's 
hearing  on  July  28,  1993. 

The  chief  problem  with  Rule  26(aXl)  lies  in  its  ambiguity.  While  it  is  easy  to  ar- 
ticulate the  goal  of  early  disclosure  of  "core"  or  "elementar/'  information,  it  has 
proven  to  be  difficult  to  write  that  concept  into  a  rule  that  does  not  create  more 
problems  than  it  solves.  The  proposed  rule  requires  parties  to  disclose  information 
'relevant  to  disputed  facts  alleged  with  particvUarity  m  the  pleadings."  But  what  is 
sufficiently  "relevant"  to  warrant  disclosure?  How  particular  must  oe  the  pleading 
of  a  "fact'  before  disclosure  is  triggered?  Which  facts  are  truly  in  dispute?  We  be- 
Ueve that  the  answers  to  these  questions  wUl  seldom  be  clear,  and  the  high  stakes 
and  potentially  serious  sanctions  mandated  by  Rule  37(c)  mean  that  parties  will  fre- 
quently be  unable  to  resolve  these  disputes  without  the  intervention  of  the  courts. 

We  agree  that  the  concept  of  parties  meeting  and  conferring  in  an  attempt  to  limit 
disputes  is  an  admirable  one  and  we  believe  mat  the  provisions  of  Rule  26(f)  should 
be  retained  regardless  of  what  happens  to  Rvde  26(aXl).  However,  we  believe  that 
experience  with  requirements  sinular  to  Rule  26(f)  under  various  local  court  rules 
suggests  that  while  "meet  and  confer"  requirements  may  help  on  the  margin  to 
eliminate  misunderstandings,  it  is  unlikely  that  Rule  26(f5  will  have  a  dramatic  ef- 
fect on  the  underlying  problems  created  by  Rule  26(a)(1),  including  the  creation  of 
satellite  litigation  over  the  meaning  and  appUcation  of  the  rule. 

Finally,  we  beUeve  that  experience  will  provide  the  best  answer  to  the  question 
of  whether  the  Judicieil  Conference  "is  onto  something  here."  That  is  one  reason  why 
we  are  urging  Congress  to  delete  Rule  26(a)(1)  and  to  await  the  outcome  of  the  var- 
ious civil  justice  reform  experiments  mandated  by  the  CJRA.  As  discussed  more 
fully  at  pages  14-21  and  Appendices  2-4  of  my  written  statement,  the  CJRA  plans 
already  in  place  experiment  with  mandatory  disclosure  as  well  as  with  a  variety  of 
other  methods  for  improving  the  efficiency  of  civil  litigation.  We  believe  that  the  em- 
pirically-based approach  that  CJRA  established  makes  far  more  sense  than  the  cur- 
rent effort  to  implement  prematurely  an  idea  that  most  observers  believe  is  substan- 
tially flawed  ana  likely  to  create  more  problems  than  it  will  resolve. 

Answer  2.  As  I  discussed  above,  the  key  terms  in  Rule  26(a)(1)  are  broad  and  am- 
biguous. Experience  under  current  discovery  rules  suggests  that  the  precedential 
guidance  provided  by  the  application  of  such  general  standards  to  particular  factual 
circumstances  is  extremely  limited,  and  that  someone — a  magistrate  or  a  judge — 
must  look  at  each  particular  case  to  decide  the  proper  application  of  the  rules. 
Therefore,  just  as  discovery  disputes  today  seem  to  continue  undiminished  despite 
the  thousands  of  rulings  each  year  in  individual  cases,  it  seems  unlikely  that  prece- 
dents developed,  even  over  many  years,  will  give  such  clear  guidance  to  parties 
making  disclosure  pursuant  to  Rule  26(aXl)  that  the  problems  we  anticipate  will 
diminish  significantly. 

In  addition,  the  concern  that  this  rule  will  adversely  impact  the  attorney-client 
relationship  and  the  attorney-client  privilege  would  not  Ukely  be  diminished  by  the 
development  of  precedents,  since  this  problem  appears  to  be  inherent  in  the  struc- 
ture of  the  proposed  rule. 

Again,  however,  empirical  data  concerning  the  efficacy  of  the  various  civil  justice 
reform  techniques  being  implemented  pursuant  to  the  CJRA  will  be  available  by  the 
end  of  1995.  That  data  should  provide  some  insights  into  the  questions  that  the  Sen- 
ator raises  here  as  well  as  many  others.  That  is  why  we  believe  it  would  be  far 
wiser  to  study  the  resvdts  of  the  CJRA  experiments  before  implementing  a  radical 
new  national  rule  than  it  would  be  to  implement  such  a  rule  now  based  on  either 
positive  or  negative  speculation. 

Answer  3.  The  proposed  changes  in  Rule  11  would  substantially  lessen  its  utility 
in  deterring  plaintiffs  fi*om  filing  fiivolous  court  papers;  including  frivolous  com- 
plaints. In  addition,  the  amendments  completely  exclude  discovery  matters  from  the 
rule's  coverage.  These  changes,  coupled  with  the  automatic  disclosure  requirements 
of  Rule  26(a)(1),  will  create  a  greater  temptation  for  plaintiffs  to  make  unsubstan- 
tiated claims,  hoping  that  the  mandatory  disclosure  rule  will  force  the  defendants 
to,  in  effect,  create  a  case  for  the  plaintiffs  by  doing  their  own  investigation  and 
then  disclosing  any  "relevant"  information. 

As  to  the  second  part  of  the  question,  some  advocates  of  proposed  Rule  26(a)(1) 
have  argued  that  the  "pleaded  with  particularity"  language  will  encourage  parties 
to  be  more  specific  in  their  pleading  of  facts  than  is  generally  required  under  mod- 
em "notice"  pleading.  But  the  "pleaded  with  particularity  language  brings  its  own 
set  of  problems.  Experience  under  current  Fed.  R.  Civ.  P.  9(b),  which  requires  alle- 
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gations  of  fraud  or  mistake  to  be  "stated  with  particularity,"  i  suggests  that  the 
meaning  of  such  a  standard  is  far  from  clear  and  is  not  easily  susceptible  to  clarify- 
ing interpretation  and  application.  Commentators  have  confirmed  these  concerns. 
See,  e.g.,  Valerie  Lee  Litwin,  Comment,  Pleading  Constructive  Fraud  in  Securities 
Litigation — Avoiding  Dismissal  for  Failure  to  Plead  Fraud  with  Particularity,  33 
Emory  L.  Rev.  517,  529-530  (1984)  ("The  courts  *  *  *  have  failed  to  devise  a  system- 
atic analysis  that  would  enable  the  pleader  to  know  when  his  complaint  is  suffi- 
ciently particular.  Furthermore,  because  the  decisions  of  different  courts  as  to  the 
required  details  in  pleading  are  inconsistent,  they  offer  little  guidance  for  courts 
presented  with  the  particularitv  issue  in  constructive  fraud  cases")  (footnotes  omit- 
ted); Richard  G.  Himelrick,  Pleading  Securities  Fraud,  43  Md.  L.  Rev.  342,  352 
(1984)  (In  pleading  an  adequate  securities  fraud  claim,  "[wjhat  suffices  will  of  course 
vary  according  to  the  importance  the  trial  judge  attaches  to  the  pleadings,  for  de- 
spite a  plethora  of  case  law,  resolving  a  9(b)  objection  is  still  essentially  a  matter 
of  discretion")  (footnotes  omitted). 

Not  only  will  the  problems  with  Rule  9(b)  likely  carry  over  to  the  new  rule,  but 
Rxile  26(a)(1)  also  requires  the  parties — and  ultimately  the  courts — to  determine 
what  degree  of  particularity  with  which  facts  are  pleaded  wiU  trigger  what  degree 
of  disclosure  parties  are  obligated  to  make.  This  appears  to  be  an  enormously  com- 
plex question.  Since  the  stakes  will  be  very  high,  tne  correct  balance  between  plead- 
ing and  disclosure  will  need  to  be  calculated  individually  in  light  of  the  cir- 
cumstances of  virtually  each  lawsuit  and  the  proposed  rule  will  create  substantial 
satellite  disputes  in  many  cases,  notwithstanding  the  inclusion  of  a  particularity  re- 
quirement. 

Answer  4.  Under  Rule  37(c),  "[a]  party  that  without  substantial  justification  fails 
to  disclose  information  requfred  by  Rule  26(a)  *  ♦  *  shall  not,  unless  such  failure 
is  harmless,  be  permitted  to  use  as  evidence  at  a  trial,  at  a  hearing,  or  on  a  motion 
any  witness  or  information  not  so  disclosed."  The  Committee  Notes  accompanying 
Rtde  37  suggest  that  the  "substantial  justification"  and  "harmless"  phrases  are  in- 
tended as  narrow  limitations  on  sanctions,  designed  only  to  "avoid  undxily  harsh 
penalties"  in  situations  like  the  inadvertent  omission  from  a  Rule  26(a)(1)(A)  disclo- 
sure of  the  name  of  a  potential  witness  known  to  all  parties;  the  failvire  to  list  as 
a  trial  witness  a  person  so  listed  by  another  party;  or  the  lack  of  knowledge  of  a 
pro  se  litigant  of  the  requirement  to  make  disclosures.2 

Thus,  it  is  far  from  clear  that  a  showing  of  "good  faith"  wovild,  in  fact,  be  suffi- 
cient to  avoid  sanctions  for  misapplying  the  mandatory  disclosure  provision. 

Moreover,  even  if  proof  of  "good  faith"  would  prevent  the  imposition  of  sanctions 
under  Rule  37,  parties  would  still  need  to  be  concerned  about  how  a  court  might 
look  at  the  "good  faith"  of  their  decisions  with  the  perspective  of  twenty-twenty 
hindsight. 

It  should  also  be  remembered  that  the  sanctions  available  under  Rule  37  can  be 
harsh.  In  addition  to  the  prohibition  against  introducing  as  evidence  any  witness 
or  information  a  party  failed  to  disclose.  Rule  37  sanctions  can  include  (1)  an  order 
to  pay  the  other  party's  expenses,  including  attorneys  fees,  caused  by  the  failure 
to  disclose,  (2)  an  order  that  certain  matters  shall  be  taken  as  established  and/or 
(3)  a  jury  instruction  concerning  the  failure  to  make  a  required  disclosure.  There- 
fore, a  careful  attorney  would  have  to  advise  clients  to  proceed  with  extreme  cau- 
tion, and  in  most  instances  to  seek  guidance  from  the  court,  leading  to  the 
overdisclosure  and  satellite  litigation  problems  that  I  discussed  in  my  written  state- 
ment (see  pages  24-27). 

Answer  5.  This  is  precisely  the  kind  of  issue  that  we  believe  will  be  addressed 
through  the  process  of  experimentation  now  underway  pursuant  to  the  CJPA.  As 
described  more  fully  in  my  written  statement  {see  pages  5  through  23),  the  process 
that  the  CJRA  set  in  motion  will  permit  the  Judicisu  Conference  and  Congress  to 
evaluate  many  different  formulations  of  the  mandatory  disclosure  idea,  different 
means  of  implementing  the  idea,  and  the  usefiilness  of  mandatory  disclosure  in  dif- 
ferent types  of  cases.  It  is  certainly  possible  that  the  utility  of  mandatory  disclo- 
sure— and  other  ideas  being  tried — will  vary  between  types  of  cases.  Once  the  ex- 
periments are  complete  and  the  data  has  been  analyzed,  it  will  be  possible  to  reach 
an  informed  judgment  concerning  this  question  and  others  just  Uke  it. 


1  Federal  Rule  of  Civil  Procedure  9(b)  requires  that  "[i]n  all  averments  of  fraud  or  mistake, 
the  circumstances  constituting  fraud  or  mistake  shall  be  stated  with  particularity."  This  is  the 
provision  from  which  the  drafters  of  Rule  26(aXl)  expressly  borrowed  the  "pleaded  with  particu- 
larity" idea. 

2  Amendments  to  the  Federal  Rules  of  Civil  Procedure  and  Forms,  H.R.  Doc.  No.  74,  103d  Con- 
gress, 1st  Sess.  157  (1993). 

O 


192 

gations  of  fraud  or  mistake  to  be  "stated  with  particularity,"  i  suggests  that  the 
meaning  of  such  a  standard  is  far  from  clear  and  is  not  easily  susceptible  to  clarify- 
ing interpretation  and  application.  Commentators  have  confirmed  these  concerns. 
See,  e.g.,  Valerie  Lee  Litwin,  Comment,  Pleading  Constructive  Fraud  in  Securities 
Litigation— Avoiding  Dismissal  for  Failure  to  Plead  Fraud  with  Particularity,  33 
Emory  L.  Rev.  517,  529-530  (1984)  ("The  courts  *  *  *  have  failed  to  devise  a  system- 
atic analysis  that  wovild  enable  the  pleader  to  know  when  his  complaint  is  suffi- 
ciently particiilar.  Furthermore,  because  the  decisions  of  different  courts  as  to  the 
required  details  in  pleading  are  inconsistent,  they  offer  little  guidance  for  courts 
presented  with  the  particularity  issue  in  constructive  fraud  cases")  (footnotes  omit- 
ted); Richard  G.  Himelrick,  Pleading  Securities  Fraud,  43  Md.  L.  Rev.  342,  352 
( 1984)  (In  pleading  an  adequate  securities  fraud  claim,  "[wlhat  suffices  will  of  course 
vary  according  to  the  importance  the  trial  iudge  attaches  to  the  pleadings,  for  de-  \'^ 

spite  a  plethora  of  case  law,  resolving  a  9(d)  objection  is  still  essentially  a  matter  J 

of  discretion")  (footnotes  omitted). 

Not  only  will  the  problems  with  Rule  9(b)  Ukely  carry  over  to  the  new  rule,  but  I 

Rule  26(a)(1)  also  requires  the  parties — and  ultimately  the  courts — to  determine  "^ 

what  degree  of  particularity  with  which  facts  are  pleaded  will  trigger  what  degree 
of  disclosure  parties  are  obligated  to  make.  This  appears  to  be  an  enormously  com- 
plex question.  Since  the  stakes  will  be  very  high,  the  correct  balance  between  plead- 
ing and  disclosure  will  need  to  be  calculated  individually  in  light  of  the  cir- 
cumstances of  virtually  each  lawsuit  and  the  proposed  rule  will  create  substantial 
satellite  disputes  in  many  cases,  notwithstanding  the  inclusion  of  a  particularity  re- 
quirement. 

Answer  4.  Under  Rule  37(c),  "[a]  party  that  without  substantial  justification  fails 
to  disclose  information  required  by  Rule  26(a)  *  *  *  shall  not,  unless  such  failure 
is  harmless,  be  permitted  to  use  as  evidence  at  a  trial,  at  a  hearing,  or  on  a  motion 
any  witness  or  information  not  so  disclosed."  The  Committee  Notes  accompanying 
Rule  37  suggest  that  the  "substantial  justification"  and  "harmless"  phrases  are  in- 
tended as  narrow  limitations  on  sanctions,  designed  only  to  "avoid  undvily  harsh 
penalties"  in  situations  like  the  inadvertent  omission  from  a  Rule  26(a)(1)(A)  disclo- 
sure of  the  name  of  a  potential  witness  known  to  all  parties;  the  failure  to  list  as 
a  trial  witness  a  person  so  listed  by  another  party;  or  the  lack  of  knowledge  of  a 
pro  se  litigant  of  the  requirement  to  make  disclosures.2 

Thus,  it  is  far  from  clear  that  a  showing  of  "good  faith"  would,  in  fact,  be  suffi- 
cient to  avoid  sanctions  for  misapplying  the  mandatory  disclosure  provision. 

Moreover,  even  if  proof  of  "good  faith"  would  prevent  the  imposition  of  sanctions 
under  Rule  37,  parties  would  still  need  to  be  concerned  about  how  a  court  might 
look  at  the  "good  faith"  of  their  decisions  with  the  perspective  of  twenty-twenty 
hindsight. 

It  should  also  be  remembered  that  the  sanctions  available  under  Rule  37  can  be 
harsh.  In  addition  to  the  prohibition  against  introducing  as  evidence  any  witness 
or  information  a  party  failed  to  disclose.  Rule  37  sanctions  can  include  (1)  an  order 
to  pay  the  other  party's  expenses,  including  attorney's  fees,  caused  by  the  failure 
to  disclose,  (2)  an  order  that  certain  matters  shall  be  taken  as  established  and/or 
(3)  a  jury  instruction  concerning  the  failure  to  make  a  required  disclosure.  There- 
fore, a  careful  attorney  would  have  to  advise  clients  to  proceed  with  extreme  cau- 
tion, and  in  most  instances  to  seek  guidance  from  the  court,  leading  to  the  . 
overdisclosure  and  satellite  litigation  problems  that  I  discussed  in  my  written  state-  } 
ment  {see  pages  24-27). 

Answer  5.  This  is  precisely  the  kind  of  issue  that  we  beUeve  will  be  addressed 
through  the  process  of  experimentation  now  underway  pursuant  to  the  CJPA.  As 
described  more  ftdly  in  my  written  statement  {see  pages  5  through  23),  the  process  ^ 

that  the  CJRA  set  in  motion  will  permit  the  Judicial  Conference  and  Congress  to  '  | 

evaluate  many  different  formulations  of  the  mandatory  disclosure  idea,  different  i, 
means  of  implementing  the  idea,  and  the  usefulness  of  mandatory  disclosure  in  dif- 
ferent types  of  cases.  It  is  certainly  possible  that  the  utility  of  mandatory  disclo- 
sure— and  other  ideas  being  tried — will  vary  between  types  of  cases.  Once  the  ex- 
periments are  complete  and  the  data  has  been  analyzed,  it  will  be  possible  to  reach 
an  iiiformed  judgment  concerning  this  question  and  others  just  Uke  it. 


1  Federal  Rule  of  Civil  Procedure  9(b)  requires  that  "[i]n  all  averments  of  fraudor  mistake, 
the  circumstances  constituting  fraud  or  mistake  shall  be  stated  with  particularity."  This  is  the 
provision  from  which  the  drafters  of  Rule  26(aXl)  expressly  borrowed  the  "pleaded  with  particu- 
larity" idea.  nn^  /-> 

2  Amendments  to  the  Federal  Rules  of  Civil  Procedure  and  Forms,  H.R.  Doc.  No.  74,  103d  Con- 
gress, 1st  Sess.  157  (1993). 
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